
Guidelines - Independent Contractor Agreement 
GUIDELINES FOR INTERNAL USE ONLY – PLEASE REMOVE BEFORE PRINTING/SENDING

THE CLAUSES OF THIS CONTRACT CANNOT BE CHANGED WITHOUT THE APPROVAL OF LEGAL SERVICES
GENERAL
	This agreement is for use when engaging the services of an independent contractor for the provision of services to the University of Tasmania. 

The terms and conditions have been pre-approved by Legal Services and can be used without further legal review.  If any changes or amendments are required or requested, a legal review is necessary.  Please contact Legal Services to discuss your requirements.

Please complete the Schedule details and arrange for the contract to be signed on behalf of the University by the appropriately authorised delegate.  Please see the Delegations of Authority web page to ascertain the appropriate signing delegate.

NOTE: This contract can only be used where the contractor has an independent and established business and an Australian Business Number (ABN).  Please check the ABN is correct by searching ABN Search.
An Independent and Established Business is to be assessed in the circumstances of the services to be provided and against the industry in which the contractor operates, taking into account matters such as the following: 

· whether the contractor has a business name
· the nature and extent of advertising of the same services by the contractor
· whether the contractor has other clients and the amount of work undertaken for those clients relative to the proposed services
· whether the contractor supplies its own plant and equipment
· whether the contractor engages staff or sub-contractors
· whether the contractor has its own business premises
· the method of operation of the business (such as tendering for work)
· the entrepreneurial risk it accepts 

· the nature of contracts entered into (e.g. formal long term or informal rolled over contracts) 

· the history of the formation of the contractor’s business 

· whether the contractor bears the cost and responsibility for faulty materials or workmanship and 

· whether the contractor merely charges for services on an hourly rate and adds on the cost of materials.

There are restrictions on the engagement of Sole Traders as contractors – Sole Traders who do not have an independent and established business must be engaged as employees under contracts of employment as per the Engagement of Contractors Policy.  For further advice about whether a contractor meets the definition of contractor for the purposes of the policy, please contact Procurement or Legal Services.


SCHEDULE

	Item 1 - Engagement (Clause 1)

	Include details of the services that will be provided to the University by the Contractor. 

	Item 2 – Term (Clause 2)

	Include the commencement date as a specific date or it may state “upon the Contractor signing this contract”.  The date of completion should be a specific date.  If the completion date needs to be extended, the contract can be varied by contacting Legal Services.

	Item 3 – Price and Payment (Clause 3)  

	Include the price (inclusive of GST) at which the contractor will perform the service and details of the manner in which the University will make payment.  The price will usually be paid as a lump sum on completion of the services but may be paid by other instalments or upon the completion of certain milestones.  In any event, payment will only be made once the University has received a tax invoice which includes the amount of GST payable.
Payment terms must be consistent with the University's terms of payment (generally, 30 days from the date the invoice is received from the contractor).  

Please ensure you comply with the University’s Procurement Policy.  The Procurement Policy provides that: 

Except where nominated suppliers and associated contracted prices have been established, the following thresholds apply for all procurement of goods and services: 

· $0 - $4,999: No written quotation is required. 

· $5,000 - $19,999: One written quotation must be obtained and retained with the purchase record for that transaction. 

· $20,000 - $199,999: Three written competitive quotations must be obtained and retained with the purchase record for that transaction. 

· $200,000 and over: A formal competitive tender process must be undertaken under the guidance and control of the Centre Led Procurement Team.

The above amounts are exclusive of Goods and Services Tax.

	Item 4 – Contractor’s obligations (Clause 4)

	Include the times upon which the contractor may access University premises and note any specific access arrangements that are required. Most contractors require access to the University during normal business hours but this variable can be altered to suit.

	Item 5 – Insurance (Clause 6)

	For insurance requirements please see Engagement of Contractors Policy
Contractors must hold adequate insurance to cover the risk associated with the contract and should hold at least: 

· For contractors providing advice: at least $1m per claim of professional indemnity insurance or equivalent

· For contractors providing goods and/or services: at least $10m per claim of product liability insurance

· For all contractors: - at least $10m per claim of public liability insurance

· Workers compensation insurance in the amount required by law, or if no workers compensation insurance is required to be held by law, a policy of personal accident insurance covering the individual providing the goods or services is required.

For further advice regarding insurance requirements, please contact a staff member from the Financial Services Insurance Team.

	Item 6 – University contact details

	Include all the details for the most relevant contact person at the University (the “Contract owner”).  The Contract Owner is the staff member or section of the University proposing the contract and is best placed to monitor contractual commitments of the contract to ensure they are met.

	Item 7 – Contractor contact details

	Include all the details for the most relevant Contractor contact person that is best placed to monitor contractual commitments of the contract to ensure they are met.

	Signatory Clauses

	This Agreement has provision for signing by:

1. The University - see Delegations of Authority for accurate signatory.

2. A Company - this usually, but not always, means companies with “Pty Ltd” or “Ltd” at the end of their names.

3. Sole Trader - for any individual or sole trader that is not a registered company and is therefore signing in their own right.  The Engagement of Contractors Policy should be consulted in this type of situation.

If you require any other type of signatory clauses, please contact Legal Services for advice.
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UNIVERSITY OF TASMANIA

Independent Contractor Agreement
DATE:
………………… day of …………………………………… 20…………..
PARTIES:
UNIVERSITY OF TASMANIA (ABN 30 764 374 782) of 2 Churchill Avenue, Sandy Bay in Tasmania (the “University”)

AND:
{NAME OF CONTRACTOR}{ABN / ACN} of {address} (the “Contractor”)

AGREEMENT:

Definitions

In this agreement, unless the contrary intention appears from the context;

Background Intellectual Property means Materials (in which Intellectual Property is recognised or otherwise subsists) owned or controlled by a party, including Materials developed prior to or independently of this agreement, which the party determined in its sole discretion to make available for the carrying out of the services.

Business Day means a day that is not a Saturday, Sunday or a University holiday as indicated on the University HR Calendar (as amended from time to time).

Contractor means the party described in the Schedule, item 6.

Commencement Date means the date set out in the Schedule, item 2.

Completion Date means the date set out in the Schedule, item 2.
Confidential Information means any information designated by the University as confidential, or which is by its nature confidential and includes information existing prior to commencement of this agreement or created in the course of this agreement.  No information will be regarded as confidential if it:

(a)
is already in the public domain;

(b)
is received by the Contractor from a third party who is lawfully in possession and has the power to disclose the information;

(c)
becomes available to the Contractor by any means other than a breach of this agreement by the Contractor.

Fees means the fees, expense and payments set out in the Schedule, item 3.

Intellectual Property means all copyright and neighbouring rights, all rights in relation to inventions (including patent rights), plant varieties, registered and unregistered trade marks (including service marks), registered designs, confidential information (including trade secrets and know-how) and circuit layouts, and all other rights resulting from intellectual activity in the industrial, scientific, literary or artistic fields.
Materials means data, information, reports, objects or other materials.
Moral Rights means rights of integrity of authorship, rights of attribution of authorship, rights not to have authorship falsely attributed, and rights of a similar nature conferred by statute that exist, or may come to exist in the Materials in any jurisdiction throughout the world.
Services means the services set out in the Schedule, item 1.
State Record means a record of the University, the Crown, a local authority, but does not include a record of the parliament of Tasmania.
Tasmanian Archives Act means the Archives Act 1983 (Tas).
University means the University of Tasmania ABN 30 764 374 782 a body politic and corporate established by the University of Tasmania Act (1992) of 2 Churchill Avenue, Sandy Bay in Hobart, Tasmania.
Terms

1. Engagement

The University engages the Contractor to provide the Services described in the Schedule, item 1.

2. Term

The University engages the Contractor for the contract period described in the Schedule, item 2.

3. Price and payment

3.1 Contractor will provide the Services for the price specified in the Schedule, item 3.

3.2 The University will pay the Contractor as set down in the Schedule, item 3 on receipt of an invoice in a form acceptable to the University.

3.3 The Contractor may increase the fees payable by the University to reflect the Goods and Services Tax but in which case the Contractor will do all things necessary, including providing invoices or other documentation in such form and detail that may be necessary to enable or assist the University to claim or verify any input tax credit, set off, rebate or refund in relation to any Goods and Services Tax payable in respect of this agreement or in respect of any supply under this agreement.

4. Contractor’s obligations

4.1 The Contractor agrees with the University:

4.1.1. to perform its obligations under this agreement in a competent and professional manner and to ensure that all staff employed by the Contractor to carry out the work are appropriately qualified, skilled and supervised;

4.1.2. to ensure its staff devote sufficient time and attention to the Services so that the Services are provided or the contract completed in a timely manner in accordance with the University’s requirements;

4.1.3. to comply with any reasonable requests by the University in relation to the provision of the Services;

4.1.4. to accept responsibility for all matters in connection with the employment of its staff including any insurance required by the Worker’s Rehabilitation and Compensation Act 1988; and

4.1.5. at its own expense in executing its obligation under this agreement to comply with all such State and Federal legislation including regulations and by-laws and all local government requirements which apply to it in the performance of this agreement.

4.2 The Contractor shall carry out its obligations in accordance with the time frames specified in item 4 of the Schedule.

4.3 Where the Contractor requires access to University premises, access will be available during the hours when the University is normally open or at such other reasonable times agreed by the parties, unless specific access arrangements are specified in the Schedule, item 4.

4.4 When accessing University premises, the Contractor agrees to comply with the policies of the University, including those in relation to work health and safety and any reasonable directions of the University.

5. Indemnity

The Contractor indemnifies the University against all claims, demands, charges or expenses made against or incurred by the University as a result of any breach by the Contractor of this agreement or the negligent performance or failure to perform any term or condition of this agreement.

6. Insurance

6.1 The Contractor must take out and maintain public liability insurance during the contract period.  The policy must cover the University for an amount of not less than the amount stated in the Schedule, item 5.
6.2 If required by the University, the Contractor must hold products liability and professional indemnity insurance in the amount stated in the Schedule, item 5.

6.3 The Contractor must provide to the University on request, proof of maintenance of the above policies of insurance, in the form of certificates of currency.

7. Confidentiality, Records and Privacy
7.1 The Contractor agrees to keep the Confidential Information of the University confidential and agrees not to:

7.1.1. use the information other than for the purposes of the agreement; or

7.1.2. directly or indirectly disclose the information to any third party, beyond those reasonably involved in the agreement on a need to know basis;

without the prior written consent of the University.

7.2 The Contractor agrees that the University is subject to the Tasmanian Archives Act and that the University’s records are State Records for the purposes of that Act. Accordingly, the Contractor agrees to:
7.2.1 keep the University’s records in its possession for such period as required under the Act and cause them to be preserved and accessible;
7.2.2 ensure that any documents forming the Materials that are State Records shall not be destroyed other than as directed by the University;

7.2.3 provide such access as the University may reasonably require to enable the University to comply with any audit of the State Records in the Contractor’s possession pursuant to a request under the Act by the state archivist.
7.3 The Contractor must comply with all applicable privacy laws or data protection laws in force from time to time and agrees to cooperate in the resolution of any complaint under or relating to any of those laws, codes or guidelines.

8. Intellectual Property
8.1 If the Contractor in the course of performing the Services creates Materials, all Intellectual Property in those Materials will vest in the University as from the date the relevant Material is created or produced.  
8.2 The Contractor agrees to supply the University with all such Materials within a reasonable time after they are produced, but in any event by no later than the Completion Date.

8.3 To the extent that any of the Materials referred to in clause 8.1 cannot vest in the University for any reason in the manner contemplated by that clause, the Contractor grants to the University a perpetual, irrevocable, non-exclusive, worldwide, royalty free licence to use the Materials for any purpose within the University’s sole discretion.   This licence will be capable of sub licence.
8.4 This agreement does not alter the parties’ ownership of their Background Intellectual Property. 
8.5 The Contractor grants to the University an irrevocable, worldwide, perpetual, non-exclusive, royalty free licence to use the Contractor’s Background Intellectual Property to the extent required for the University to gain the full benefit of the Services.

9. Moral Rights

To the extent permitted by law, to the extent that the Contractor, or any other third party holds Moral Rights in any Materials that are to be vested in or licensed to the University under clause 8 (Relevant Materials), the Contractor:

9.1 unconditionally and irrevocably consents to any act or omission that would otherwise infringe the Contractor’s Moral Rights in the Relevant Materials and in particular consents to the following acts:

9.1.1 any use of the Relevant Materials that does not identify the Contractor;

9.1.2 any use of the Relevant Materials that may falsely attribute authorship of the Relevant Materials to any other person; or
9.1.3 any alteration or deletion to the Relevant Materials by the University for the purpose of exercising its rights under this agreement.
9.2 indemnifies and will continue to indemnify the University in respect of any loss, assertion or claim by a third party that the University has infringed a third party’s Moral Rights in the course of the University’s use of the Relevant Materials.
10. Termination

10.1 The University may terminate this agreement for its convenience by giving the Contractor fourteen (14) days’ notice in writing and upon expiration all obligations between the parties will cease. The University will pay the Contractor’s reasonable costs necessarily incurred by the Contractor up to the date of termination in such a case. 
10.2 Either party may terminate the agreement if either party is in breach of a term or condition of this agreement and the breach is not remedied within fourteen (14) days of service of a written notice specifying the breach and requiring it to be remedied.  Such termination will be without prejudice to any right or action either party may have against each other.  

11. Dispute Resolution

11.1 In the event of a dispute over the terms of this agreement the parties agree to enter into conciliation in good faith in a preliminary attempt to resolve the dispute. The conciliation will be conducted in Tasmania by an independent conciliator appointed by the President of the Law Society of Tasmania and each party will bear their own costs for taking part. 

11.2 The parties will allow 90 days for the purposes of the conciliation and only if the conciliation fails to reach a settlement will the parties be free to take whatever action is open to them.

12. No assignment

Neither party may assign its rights under this agreement without the written consent of the other party.

13. Relationship

Nothing in this agreement constitutes a relationship of partnership or of employer and employee between the parties and the parties expressly deny any such relationship.

14. Law and Jurisdiction

14.1 This agreement is governed by the laws of Tasmania.

14.2 Each party submits to the non-exclusive jurisdiction of the Supreme Court of Tasmania.

15. Whole Agreement

15.1. The whole of the agreement between the parties is contained in this Agreement.

15.2. There are no agreements, undertakings, other terms whether express or implied, or collateral agreements in force or effect between the parties that are not contained in this Agreement.

16. Variations

No variation to this Agreement shall be binding upon the parties unless that variation is in writing, and is signed by the parties.
17. Prohibition on Sexual Misconduct

17.1
For the purpose of this clause “Sexual Misconduct” includes any sexual offences against an adult or child and ‘sexual harassment’ being conduct described in s17(3) of the Anti-Discrimination Act 1998 (Tas).

17.2
Contractor acknowledges that maintaining a safe and respectful University community that is free of Sexual Misconduct is of material significance to the University.

17.3
Contractor and its representatives, agents and subcontractors will comply with the University's Behaviour Policy and Procedure as published from time to time on its website and will not engage in Sexual Misconduct in its discharge of the Services or while attending University premises.

17.4
The University may terminate this Agreement with immediate effect by written notice to the Contractor where it knows or reasonably suspects that the Contractor has engaged in Sexual Misconduct contrary to clause 17.3. 
17.5
The University will not be liable to the Contractor for any loss or damage, including without limitation any consequential loss such as loss of expected profits, arising out of its termination of the Agreement in accordance with clause 17.4.

17.6
Contractor will notify any allegations of Sexual Misconduct arising in the course of the Services or while attending University premises to the University’s Safe and Fair Community Unit by email: SaFCU@utas.edu.au

17.7
Upon receiving notice of an allegation of Sexual Misconduct from the Contractor or any of its representatives, agents or subcontractors, concerning an employee or other representative of the University, the University agrees to accommodate all reasonable requests of the Contractor to:

(a)
vary this Agreement; or 

(b)
delay the performance of the Services;

where reasonably required to investigate an allegation or to provide appropriate support or protect the safety of any alleged victims.  
SIGNED below by the parties the day and year written above.
SCHEDULE

ITEM

	1 Engagement (Clause 1)

	{Include services undertaken by the Contractor}


	2 Term (Clause 2)

	Commencement date
	

	Completion date
	


	3 Price and Payment (Clause 3)

	Price
	$
(If over $5,000 – ensure compliance with Procurement Policy)

	Payment terms: 
(Delete inapplicable row)

	· By one instalment of $                  on satisfactory completion of the work

	· By instalments of $                       as and when the work is completed to the satisfaction of the University

	· By instalments of $                       on production of invoices and satisfactory evidence of the work being carried out


	4 Contractor’s obligations (Clause 4)

	Time requirements (if applicable)
	

	Specific access arrangements (if applicable)
	


	5 Insurance (Clause 6)

	· Contractor’s public liability insurance amount
$10 million

· Products liability
Yes/No – If Yes - $1 million

· Professional indemnity insurance
Yes/No – If Yes - $10 million

· Workers Compensation required by law or Personal Accident Insurance Policy


	6 University contact details

	Name 
	

	Telephone
	

	Email
	


	7 Contractor contact details

	Name 
	

	Telephone
	

	Email
	


	UNIVERSITY SIGNATURE CLAUSE

EXECUTED by an authorised officer, for and on behalf of the UNIVERSITY OF TASMANIA 
in the presence of:
	)  Signature


)

)  Print Name


)

)  Date 




	Witness (please sign)

Witness Full name

Witness Address 

Witness Occupation
	


	COMPANY SIGNATURE CLAUSE

EXECUTED by {NAME OF COMPANY/ CONTRACTOR} in accordance with s127 (1)
of the Corporations Act 2001 by:
	

	……………………………………………………………….

Signature

……………………………………………………………….

Date
……………………………………………………………….

Print Name

Director / Sole Director / Sole Company Secretary*
	……………………………………………………………….

Signature

……………………………………………………………….

Date
……………………………………………………………….

Print Name

Director / Company Secretary*

	*Delete one
	*Delete one


	SOLE TRADER SIGNATURE CLAUSE

EXECUTED by {INDIVIDUAL NAME} trading as {TRADING NAME} {ABN} in the presence of:
	)  Signature


)

)  Print Name


)

)  Date 




	Witness (please sign)

Witness Full name

Witness Address 

Witness Occupation
	




