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About the Tasmania Law Reform Institute

The Tasmania Law Reform Institute is Tasmania’s peak independent law reform body. The
Institute was established on 23 July 2001 by agreement between the Government of the State
of Tasmania, the University of Tasmania and The Law Society of Tasmania. The creation of the
Institute was part of a Partnership Agreement between the University and the State Government
signed in 2000. The Institute is based at the Sandy Bay campus of the University of Tasmania
within the Faculty of Law. The Institute undertakes law reform work and research on topics
proposed by the Government, the community, the University and the Institute itself.

The work of the Institute is to conduct impartial and independent reviews or research on areas of
law and legal policy in order to provide independent and impartial advice and recommendations
on the area investigated, with a view to, or for the purposes of:
1. the modernisation of the law; and/or
11. the elimination of defects in the law; and/or
iii.  the simplification of the law; and/or
iv.  the consolidation of any laws; and/or

v.  therepeal of laws that are obsolete or unnecessary; and/or

vi.  adopting new or more effective methods for administering the law and dispensing
justice; and/or

vii.  providing improved access to justice; and/or
viii.  uniformity between laws of other states, territories and the Commonwealth; and/or
1X. the codification of laws; and/or

X.  promoting equality before the law.

The Institute’s Director is Professor Jeremy Prichard of the University of Tasmania (appointed by
the Vice-Chancellor of the University of Tasmania). The members of the Board of the Institute
are: Professor Gino Dal Pont (Acting Chair, Interim Dean of the Faculty of Law at the University
of Tasmania), the Honourable Justice Helen Wood (appointed by the Honourable Chief Justice of
Tasmania), Kristy Bourne (appointed by the Attorney-General), Craig Mackie (appointed by the
Tasmanian Bar Association), Rohan Foon (appointed by the Law Society), Ann Hughes (appointed
at the invitation of the Board), Kim Baumeler (appointed at the invitation of the Board) and Rosie
Smith (appointed at the invitation of the Board as a member of the Tasmanian Aboriginal
community).

The Board oversees the Institute’s research, considering each reference before it is accepted, and
approving publications before their release.

v



Table 1: TLRI Board membership

Position

Name

Dates

TLRI Director

Prof Jeremy Prichard*
Prof Michael Stuckey (Acting)

Assoc Prof Brendan Gogarty
(Acting)

Assoc Prof Terese Henning

Aug 2022 — present
Mar — May 2022

Dec 2019 — Mar 2022

Sep 2019 — Dec 2019

Dean, Faculty of Law

Prof Gino dal Pont (Interim)
Prof Michael Stuckey

Prof Dianne Nicol (delegate —
Head of Discipline, Law)

Prof Tim McCormack

May 2022 — present
Mar 2021 — May 2022

Jul 2020 — Mar 2021

Sep 2019 — Jun 2020

Attorney-General’s Appointee

Kristy Bourne
Kerrie Crowder

Kristy Bourne

Apr 2021 — present
Oct 2020 — Apr 2021
Sep 2019 — Oct 2020

Honourable the Chief Justice of
Tasmania’s Appointee

The Honourable Justice Helen
Wood

Sep 2019 — present

Law Society of Tasmania

Appointee Rohan Foon Sep 2019 — present
Unlve?rsny of Tasmania Council Prof Jeremy Prichard Sep 2019 — Aug 2022
Appointee

Tasmanian Bar Association Craig Mackic Sep 2019 — present

Appointee

Co-opted by the Board

Kim Baumeler

Sep 2019 — present

Co-opted by the Board

Ann Hughes

Sep 2019 — present

Co-opted by the Board as a
member of the Tasmanian
Aboriginal Community

Rosie Smith

Sep 2019 — present

*Acting Director Aug — Dec 2022. Absent from Board July 2020 — June 2022.

The Board is established as an advisory body to provide advice to the TLRI on: the identification of
the scope, cost, completion time and expected outputs of projects; the acceptance or rejection of
references; the funding of projects including the appropriateness of accepting funding from any body
or person for particular references, and the publication of Final Reports. It makes decisions by
consensus.
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List of acronyms and abbreviations

ACT Covid Bill

ACT Human Rights Act
ACT Scrutiny Committee
ADC

AHRC

Charter and Human Rights
Act/Enactment

Charter jurisdictions

CHO

Cth Scrutiny Act
DHHS

HRLC

ICCPR

ICESCR

JSCSL

NDLFRS

NHHRC

PDAOC

PESRAC

PHRSC

PJCHR

QHRC

Qld Human Rights Act
Reproductive Health Act
SARC

Tasmanian Charter, Tasmanian
Human Rights Act, Tasmanian
human rights enactment

COVID-19 Emergency Response Bill 2020 (ACT)
Human Rights Act 2004 (ACT)

Standing Committee on Justice and Scrutiny
Anti-Discrimination Commissioner

Australian Human Rights Commission

These terms are used interchangeably in this Research Paper.

Australian jurisdictions that have human rights enactments —
currently, the Australian Capital Territory, Victoria, and
Queensland.

Chief Health Officer

Human Rights (Parliamentary Scrutiny) Act 2011 (Cth)
Department of Health and Human Services

Human Rights Law Centre

International Covenant on Civil and Political Rights

International Covenant on Economic, Social and Cultural
Rights

Joint Standing Committee on Subordinate Legislation
National Drivers Licence Facial Recognition System

National Human Rights Consultation Committee

Pandemic Declaration Accountability and Oversight Committee

Premier’s Economic and Social Recovery Advisory Council
Parliamentary Human Rights Scrutiny Committee (proposed)
Parliamentary Joint Committee on Human Rights
Queensland Human Rights Commission

Human Rights Act 2019 (Qld)

Reproductive Health (Access to Terminations) Act 2013 (Tas)

Scrutiny of Acts and Regulations Committee

These terms are used interchangeably in this Report and so have

the same meaning here. The TLRI 2007 Final Report used the

term ‘Charter’ to cover all these terms. Because two Australian

jurisdictions (the ACT and Queensland) now have Human

Rights Acts, this nomenclature has been used more extensively

here than in the 2007 Final Report
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TasCOSS
Tas Covid Act

Tas Covid Bill

TasCAT

THRACC

TLRI

TLRI 2007 Final Report

VCAT

VEOHRC

Vic Covid Act

Vic Covid Bill

Vic Human Rights Charter

Vic Pandemic Act

Vic Pandemic Bill

viii

Tasmanian Council of Social Service

COVID-19 Disease Emergency (Miscellaneous Provisions) Act
2020 (Tas)

COVID-19 Disease Emergency (Miscellaneous Provisions) Bill
2020 (Tas)

Tasmanian Civil and Administrative Tribunal
Tasmanian Human Rights Campaign Committee
Tasmania Law Reform Institute

Tasmania Law Reform Institute, A Charter of Rights for
Tasmania: Final Report (Report No 10, 2007)

Victorian Civil and Administrative Tribunal

Victorian Equal Opportunity and Human Rights Commission
COVID-19 Omnibus (Emergency Measures) Act 2020 (Vic)
COVID-19 Omnibus (Emergency Measures) Bill 2020 (Vic)
Charter of Human Rights and Responsibilities Act 2006 (Vic)

Public Health and Wellbeing Amendment (Pandemic
Management) Act 2021 (Vic)

Public Health and Wellbeing Amendment (Pandemic
Management) Bill 2021 (Vic)



Recommendations

Recommendation 1 — Tasmanian Human Rights Enactment (p 48)

That the laws in Tasmania be reformed to provide and promote specific, better, and accessible protection
for human rights through the enactment of a Tasmanian Charter of Human Rights or a Human
Rights Act.

This adopts Recommendations 1 and 2 of the 2007 Final Report (see Appendix A).

Recommendation 2 — Human Rights Obligations of Public Authorities (p 53)
That all public authorities be bound by the Tasmanian Human Rights Charter or Act.

Public authorities should be required to act in a way that is compatible with human rights and, when
making decisions, to give proper consideration to relevant human rights, unless otherwise
required by particular legislation.

This is consistent with Recommendations 7, 9, 10, 14 in the 2007 Final Report (see Appendix A).

Recommendation 3 — Public Authorities: Definition (p 53)

That the Tasmanian human rights enactment adopt a broad definition of public authority, including
organisations performing public functions and organisations that opt-in to public authority
obligations.

The Tasmanian human rights enactment should explicitly list the sorts of functions that are to be
characterised as public functions, including the delivery of emergency, utility, public housing,
education, health, disability, and transport services, and the operation of correctional and
detention facilities.

This is consistent with Recommendation 8 of the 2007 Final Report (see Appendix A).

The treatment of religious bodies within a human rights enactment and anti-discrimination framework
(and the interaction between the two frameworks) should be a matter for further review. As part
of this review, consideration should be given to the human rights enactment providing that non-
government schools and health services be subject to any Tasmanian Charter of Rights from the
outset, rather than deferring decisions about their inclusion to future reviews.

This reflects the definition of public authority contained in Recommendation 8 in the 2007 Final Report
(see Appendix A).

Inclusion of Courts and Tribunals
Recommendation 4 (p 58)

That a Tasmanian human rights enactment apply to the interpretation of the common law, as well as
statutory law, and should include an explicit provision to the effect that all non-statutory law,
including the substantive and adjectival (procedural) law, is amended by the Charter so as to

X



conform to human rights as defined and limited in the Charter, and that any conflict with Charter
rights is to be resolved in favour of the Charter.

This is consistent with Recommendations 8 and 11 in the 2007 Final Report (see Appendix A).

Recommendation 5 (p 58)

That courts and tribunals be included in the definition of public authority when acting in an
administrative capacity or in the exercise of procedure. However, this inclusion needs to be
reconciled with the enforcement provisions adopted in the human rights enactment, particularly
the avenues of redress.

This is consistent with Recommendations 8 and 11 in the 2007 Final Report (see Appendix A).

Recommendation 6 — Exempt Organisations (p 59)

That, if provision is made in a Tasmanian human rights enactment for exempting or excluding
organisations from human rights obligations, any instrument containing such exemptions or
exclusions be subject to disallowance to enable parliamentary scrutiny of whether the exemption
or exclusion is justifiable.

This was not addressed in the 2007 Final Report.

Recommendation 7 — Inclusion of Economic, Social, and Cultural Rights (p 66)

That the rights protected in the Tasmanian Human Rights Act or Charter extend beyond civil and
political rights.

This is consistent with Recommendations 15 and 16 of the 2007 Final Report (see Appendix A).

Specifically, the specific rights outlined in the 2007 Final Report (Recommendation 16, see Appendix
A) should be adopted in a Tasmanian human rights enactment.

If all of the economic, social, and cultural rights that the TLRI 2007 Final Report recommended be
included in a Tasmanian human rights enactment are not initially included, then the economic,
social, and cultural rights currently protected in other jurisdictions with human rights enactments
(cultural rights of Aboriginal and Torres Strait Islander people, the right to education, the health
rights, and the right to work) should be included.

These rights were included in the 2007 Final Report Recommendations 16 and 17 (see Appendix A).

Further, if economic, social, and cultural rights are not initially included in a Tasmanian human rights
enactment, then it should explicitly require the first review to consider the inclusion of additional
human rights, including all the rights recommended for inclusion in the TLRI 2007 Final Report.

This is a new aspect in the recommendation about the scope of rights contained in the 2007 Final Report
(see Recommendation 16 and 17 in Appendix A).

Recommendation 20 of the 2007 Final Report contains the TLRI’s recommendations for the review
process of the Human Rights enactment (see Appendix A).



Recommendation 8 — Statements of Compatibility (p 68)

That statements of compatibility accompany all Bills and amendments to Bills introduced into
Parliament.

This is in accordance with Recommendation 10 of the 2007 Final Report (see Appendix A).

In addition, any amendments to Bills made during Parliamentary debate should also be accompanied
by further statements of human rights compatibility.

This is an addition to the recommendations contained in the 2007 Final Report about the Role of
Parliament (Recommendation 10, see Appendix A).

Further, where amendments are introduced and passed in the House of Assembly, the amendments
should be referred to the Parliamentary Human Rights Scrutiny Committee for review prior to
the amended Bill being introduced in the Legislative Council.

This is an addition to the recommendations contained in the 2007 Final Report about the Role of
Parliament (Recommendation 10, see Appendix A).

Recommendation 9 — Human Rights Unit (p 69)

That a Human Rights Unit be established to prepare statements of compatibility in consultation with
responsible agencies.

Such dialogue will foster human rights discourse across government, while maintaining quality control
over these statements.

This is consistent with Recommendation 22 of the 2007 Final Report (see Appendix A).

Further, guidelines should be developed for identifying and assessing human rights implications of
proposed legislation to assist responsible agencies and departments in developing human rights
compatible policies and proposals for legislation.

This is consistent with Recommendation 22 of the 2007 Final Report (see Appendix A).

Recommendation 10 — Subordinate Legislation (p 70)

That subordinate legislation be accompanied by statements of human rights compatibility and subject
to the usual disallowance procedures, where non-compliance with human rights is identified.

This is consistent with Recommendation 10 of the 2007 Final Report (see Appendix A).

Recommendation 11 — Parliamentary Human Rights Scrutiny Committee (p 71)

That a dedicated Parliamentary Human Rights Scrutiny Committee (‘PHRSC”) be established and given
responsibility for scrutiny of all Bills for compatibility with human rights.

The PHRSC should be constituted across party lines and consist of members of both House of
Parliament.

This is consistent with Recommendation 10 of the 2007 Final Report (see Appendix A).

The Tasmanian human rights enactment should provide a guaranteed minimum time period for the
PHRSC to consider each new Bill before it can be debated in Parliament. This time may be
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extended, if the statement of compatibility indicates that the Bill is potentially incompatible with
human rights. Additional time may also be sought by the PHRSC if, despite no statement of
incompatibility, it is satisfied that the Bill may be incompatible with rights and will reasonably
require a longer assessment period.

This is an addition to the recommendations in the 2007 Final Report in relation to the PHRSC
(Recommendation 10, see Appendix A).

Recommendation 12 — Override Clauses (p 73)

That, in recognition of the primacy of Parliament, Parliament be able to respond to a court’s declaration
of incompatibility by enacting an override clause to confirm the legislation.

This is consistent with Recommendation 10 of the 2007 Final Report (see Appendix A).

The override clauses should be confined to exceptional circumstances.

This is consistent with Recommendation 10 of the 2007 Final Report (see Appendix A).

The override clauses should be subject to a two-year sunset clause.

Parliament should be able to reinstitute override clauses prior to expiration of the two-year period.

These recommendations are consistent with Recommendation 10 of the 2007 Final Report
(see Appendix A).

Recommendation 13 — Declarations of Incompatibility (p 75)

That the Minister administering the legislation be required to respond to a declaration of incompatibility
with human rights made by the Supreme Court of Tasmania.

This is consistent with Recommendation 10 in the 2007 Final Report (see Appendix A).

Consistent with the dialogue model of human rights, Parliament and the public should be notified of a
declaration as soon as possible.

The written report to Parliament responding to the declaration should be tabled within six months of
notice being given. However, Parliament should be able to grant one extension of no more than
two months, if satisfied that additional time is required.

This recommendation builds on Recommendation 12 in the 2007 Final Report (see Appendix A).

Impugned legislation should cease to operate to the extent of its incompatibility with human rights, if
the government fails to respond to a declaration of incompatibility within the designated time
period after notice of the declaration has been received, or no more than eight months after, if an
extension to the time period is granted.

This recommendation builds on Recommendation 12 in the 2007 Final Report (see Appendix A).

Recommendation 14 — Invalidation of Subordinate Legislation (p 75)

That the Supreme Court of Tasmania have the power to invalidate subordinate legislation that is the
subject of a declaration of incompatibility.

This is consistent with Recommendation 12 of the 2007 Final Report (see Appendix A).
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Recommendation 15 — Cause of Action for Breaches of Human Rights (p 75)

That a direct cause of action should be available to a person who is, or would be, the victim of unlawful
action where a public authority has acted, or proposes to act, in a way that is made unlawful by
the human rights enactment.

This is consistent with Recommendation 19 of the 2007 Final Report (see Appendix A).

Proceedings against a public authority should be able to be brought in either the Tasmanian Civil and
Administrative Tribunal (‘TasCAT’) or the Supreme Court of Tasmania.

This recommendation builds on Recommendation 19 of the 2007 Final Report, which referred only to
actions in the Supreme Court of Tasmania (see Appendix A).

Implementation of this recommendation should be supported by statutory procedural provisions
covering the relationship between different institutions, the Human Rights Commission,
TasCAT, and the Courts, and also dealing with jurisdictional matters, such as where proceedings
are to be commenced, and rights of appeal. These provisions should be constructed in a way that
ensures parties’ accessibility.

This recommendation builds on Recommendation 19 of the 2007 Final Report (see Appendix A).

Recommendation 16 — Remedies (p 78)

That the Supreme Court of Tasmania and Tasmanian Civil and Administrative Tribunal (‘TasCAT’) be
able to grant any remedy or relief or make such order that is appropriate for breaches of human
rights, including damages.

This recommendation is consistent with Recommendation 19 of the 2007 Final Report (see
Appendix A).

Recommendation 17 — Human Rights Commissioner (p 80)

That an independent office of Tasmanian Human Rights Commissioner be established under a
Tasmanian human rights enactment.

This recommendation is consistent with Recommendation 23 of the 2007 Final Report (see
Appendix A).

The functions and powers of a Tasmanian Human Rights Commissioner should include advising
government and Cabinet on the preparation of legislation.

Further, explicit arrangements should be put in place to provide for early review of all laws identified
as potentially affecting human rights.

This recommendation is consistent with Recommendation 23 of the 2007 Final Report (see
Appendix A).

Recommendation 18 — Notification to Human Rights Commissioner (p 81)

That parties to Supreme Court proceedings should be required to notify the Attorney-General and the
Tasmanian Human Rights Commission where proceedings raise human rights issues.
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In proceedings held in the Magistrates Court or Tasmanian Civil and Administrative Tribunal
(‘TasCAT’), the magistrates or Tribunal members (as applicable) should also have discretion to
require parties to notify the Attorney-General and the Tasmanian Human Rights Commission,
when matters raise human rights issues where intervention would be in the interests of justice.

Proceedings should not be adjourned while notice is given, and there should be a rebuttable presumption
that the costs of the intervention will be borne by the Commission.

The Commission should be adequately resourced to intervene in any relevant matter.

These recommendations build on Recommendation 23 of the 2007 Final Report relating to the powers
and functions of the Human Rights Commissioner (see Appendix A).

Recommendation 19 — Dispute Resolution (p 81)

That the Tasmanian human rights enactment provide for the Tasmanian Human Rights Commission to
have a dispute resolution function for complaints regarding human rights contraventions.

This recommendation builds on Recommendation 23 of the 2007 Final Report relating to the powers
and functions of the Human Rights Commissioner (see Appendix A).

Recommendation 20 — Independent Office (p 82)

That a Tasmanian Human Rights Commissioner be appointed independently of the Anti-Discrimination
Commissioner.

This recommendation is consistent with Recommendation 23 of the 2007 Final Report (see
Appendix A)

Recommendation 21- Implementation (p 83)
That a phase-in period be created as part of the operation of the Tasmanian human rights enactment.
The phase-in period should be over a two-year period.

This recommendation alters Recommendation 9 of the 2007 Final Report, which provided for an
18-month phase-in period (see Appendix A).
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Executive Summary

In 2019, the Board of the Tasmania Law Reform Institute (‘TLRI’) accepted a request from members
of the community to review and update its 2007 Final Report: A Charter of Rights for Tasmania (‘2007
Final Report’). That Report made 23 recommendations to give better effect to human rights principles
in Tasmanian law, including enacting a Charter of Rights. It is noted that a Charter of Rights has not
yet been adopted in Tasmania.

The recommendations made in the 2007 Final Report followed extensive community consultation. The
primary recommendation made was that a Charter of Human Rights be enacted in Tasmania, protecting
a comprehensive range of civil, political, economic, social, and cultural rights. The Report also made
extensive recommendations about to whom the Charter should apply and how it should operate.

The TLRI considered that a primary purpose of a Charter was to ‘engender a human rights conscious
culture within the Tasmanian community and across the three branches of government’ (the legislature,
the executive, and the judiciary) which meant that any Charter ‘should reflect the needs, aspirations and
values of the Tasmanian community’ and provide Tasmanians with ‘legal guarantees for rights ... in a
comprehensive and easily accessible format’.

Key amongst the TLRI’s recommendations in the 2007 Final Report were:

e Thata Charter of Human Rights and Responsibilities be enacted in Tasmania and that it should:

o be based on the dialogue model operating in the Australian Capital Territory (ACT)
under the Human Rights Act 2004 (ACT), in Victoria under the Charter of Human
Rights and Responsibilities 2006 (Vic), and in the United Kingdom pursuant to the
Human Rights Act 1998 (UK), which preserves the sovereignty of Parliament in
relation to law making;

o require effective scrutiny of the human rights implications of all legislation before it is
enacted and require laws that are enacted to be interpreted as far as possible in a way
that is compatible with human rights;

o require public authorities, defined broadly to include government-funded entities
providing public services, to act consistently with the Charter when making decisions;

o allow the Tasmanian Supreme Court to declare legislation and regulations to be
incompatible with human rights protected by the Charter. For legislation, the TLRI
recommended that the declaration be referred to Parliament for consideration and
response within seven months and, if no action is taken, for the legislation to become
inoperative. For subordinate legislation, the TLRI recommended that the Court be
empowered to invalidate an incompatible instrument with immediate effect.

o require courts to interpret all Tasmanian laws (statute and common law), as far as
possible, in a manner that complies with human rights;

o allow parliament to enact ‘override declarations’, in exceptional circumstances and
subject to periodic review, allowing legislation to operate despite an acknowledgement
that it will restrict rights protected by the Charter;

o provide standing for any person affected, or likely to be affected, by a breach of Charter
rights by a public authority to bring proceedings against that authority in the Tasmanian
Supreme Court, and allow the Court to make orders for any remedy it considers just
and appropriate, including an award of damages; and

o establish an independent Tasmanian Human Rights Commissioner and a Human Rights
Unit within the Department of Justice to provide advice across government.
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Executive Summary

In updating and reviewing the 2007 Final report, the research questions set for this review are:

e To review and report on developments in Australian human rights law and practice that bear on
the TLRI’s recommendations in 2007 for a Tasmanian Human Rights Act.

e In preparing this report, the TLRI will:

o consider if developments since 2007 require amendments or improvements to the
TLRI’s original model. In particular, it will consider the experience in other Australian
jurisdictions with human rights statutes;

o consider if developments since 2007 make a state Human Rights Act more or less
necessary. In particular, it will consider the extent to which human rights are today
more or less understood, respected and protected; and

o seek the input of legal experts, government representatives and peak community
bodies, as necessary to inform the above considerations.

In response to these questions, this Research Paper reviews relevant legislative and policy responses,
focussing on the following key areas:

e response to the COVID-19 pandemic;
e political communication and protest;
e protection of privacy;

e prisoners’ rights;

e housing and homelessness; and

e religion and discrimination.

This Research Paper does not review all human rights issues that have arisen in the Review Period.
Rather, discussion of these issues provides insight into the different approaches adopted in human rights
and non-human rights jurisdictions. Neither does this Research Paper offer a comprehensive review of
how these issues have been tackled in jurisdictions with a human rights enactment. Instead, it provides
a sample of approaches that have been influenced by legislative human rights frameworks.

Significant areas have been omitted from this Research Paper, principally because they have been the
subject of other full, independent reports. These are:

e achieving reconciliation with Tasmania’s First Nations peoples; and

o child sexual abuse in institutional settings.

In this context, it is important to stress that this review was not given to the TLRI to reopen the original
reference or to be undertaken in the manner of a full reference. It has a more limited scope as a research
paper confined to exploring questions about how events and human rights developments since 2007
may have relevance and import for the recommendations made in the 2007 Final Report. Accordingly,
the TLRI did not undertake a full community consultation of the kind undertaken in the preparation of
the 2007 Final Report. The TLRI did, however, receive advice from those who gave the reference to
the Institute (see Appendix C); it also had the benefit of assistance and oversight in the preparation of
this Research Paper from an Expert Advisory Group.! The TLRI also considered developments in other
jurisdictions to inform its views and the recommendations set out in this Research Paper.

This Research Paper reviews the recommendations contained in the 2007 Final Report in view of events
and experience involving human rights that have occurred in the period 2007 to 2022 (the Review

! See the Acknowledgments section of this Research Paper.

XVl



A Charter of Human Rights for Tasmania? Update: TLRI Research Paper No 6

Period) in both Tasmania and those Australian jurisdictions with human rights enactments. It also
addresses the question of whether the recommendations made in the 2007 Report require updating. This
Research Paper does not review all the recommendations made in the 2007 Report, and only considers
those to which events and experience since 2007 are relevant.

The experience in Tasmania and other jurisdictions since 2007 points to the continued need for a
comprehensive human rights framework. Accordingly, it remains the view of the TLRI that there is a
need for a Human Rights Act for Tasmania in seeking to protect human rights, develop a human rights
culture across government, and to frame parliamentary debate. A human rights enactment provides a
consistent and transparent framework for discussion of human rights implications in the development
of policies and legislation, as well as their implementation. It also helps frame relationships between
the community, individuals, public authorities, legislators, and all arms of government — Parliament,
the Executive, and Courts and Tribunals. Accordingly, the TLRI maintains its view in relation to its key
recommendations in the 2007 Final report and makes further recommendations with a view to
strengthening some recommendations.

Developments in other jurisdictions

In the 17 years since the 2007 Final Report was published, there have been several human rights
developments in other Australian jurisdictions. Human rights enactments have also been referenced in
judicial proceedings. The Charter of Human Rights and Responsibilities Act 2006 (Vic) (‘Vic Human
Rights Charter’) was subject to comprehensive statutory reviews in 2011 and 2015, which identified
areas to improve its operation, including strengthening the consequences for breaches of human rights
and removing barriers for people to obtain redress for breaches of their rights. Several of the
recommendations made in these reviews mirror the recommendations of the TLRI in the 2007 Final
Report.? It should be noted that, notwithstanding the reviews, the Vic Human Rights Charter remains
largely unchanged.

The Human Rights Act 2004 (ACT) (‘ACT Human Rights Act’) has also been reviewed, resulting in
amendments made with a view to strengthening rights. Reforms include imposing a positive duty on
public authorities to act compatibly with human rights obligations and expanding the rights protected
to include the right to education, distinct cultural rights of Aboriginal and Torres Strait Islander peoples,
the right to work, and workers’ rights. The ACT Government has committed to include a right to a
healthy environment as a protected right under the ACT Human Rights Act and has also introduced
legislation that would insert that right into the ACT Charter.®> Significantly such amendments would
correspond with recommendations made by the TLRI for a Tasmanian Charter of Rights in its 2007
Final Report.

The ACT Human Rights Act was also amended to provide an independent and direct right of action in
the Supreme Court to people affected by breaches of the Act. This goes beyond the causes of action
available in other jurisdictions in Australia with human rights legislation, which continue to require
human rights claims to ‘piggy-back’ on existing causes actions available under other legislation or the
common law. The ACT reform to create a direct right of action is consistent with the approach that the
TLRI recommended in the 2007 Final Report.

At the federal level, the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) requires the impact of
new Commonwealth legislation on human rights to be assessed by the Parliamentary Joint Committee
on Human Rights (‘PJCHR’). This Act deals only with scrutiny of proposed legislation (Bills and
legislative instruments), the utility of which is limited in practice due to the composition of the Scrutiny
Committee and the fact that scrutiny is often completed only after legislation has already been debated
and enacted. There is still no legislated national Charter of Rights.

2 See Parts 2 and 3 of this Research Paper.
3 See Human Rights (Healthy Environment) Amendment Act 2023 (ACT).
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In 2019, Queensland became the third Australian jurisdiction to adopt a Human Rights Act,* which was
modelled closely on the ACT and Victorian laws. The Human Rights Act 2019 (Qld) (‘Qld Human
Rights Act’) protects 23 human rights, including a right to education and a right to health services. A
feature of the Queensland Human Rights Commission is that it provides a dispute resolution mechanism
for alleged contraventions of rights. This mechanism, which constitutes a key difference between the
Queensland regime and its Victorian and ACT counterparts, has been identified as providing a more
accessible dispute resolution process.

The value of a human rights enactment

While the absence of a single, dedicated human rights enactment in Tasmania has not meant that human
rights are not considered in the development of legislation and policy or the decision-making processes
of public authorities, the TLRI’s view is that a legislated mandate to require the evaluation of proposed
statutory instruments for compliance with human rights would be a key mechanism to embed consistent
approaches to human rights in Tasmania. The approach to human rights in the development and
implementation of Tasmanian law and policy since the 2007 Final Report has been uneven, with
variable results for the protection of human rights. Some legislation with the potential to affect human
rights has been subject to detailed review — whether by parliamentary committee or independent review
—while other legislation with potential human rights implications has not. This reflects an inconsistency
in the evaluation of the effect of proposed legislation on human rights and a lack of transparency as to
how human rights were taken into account.

The examples discussed in this Research Paper demonstrate that, while human rights enactments do not
dictate a particular legislative or policy outcome from a human rights perspective, there are indications
that human rights discourse has been improved by the requirement to identify affected rights and
explicitly justify limitations on those rights. Courts have confirmed that decision-makers must ‘do more
than merely invoke the Charter like a mantra’ and actively consider options to minimise restrictions on
protected rights.’

Further, reviews in jurisdictions with human rights enactments have found that the introduction of those
enactments has resulted in the implementation of processes to build a human rights culture across
government and the public sector.® These reviews and the experience in other jurisdictions have also
pointed to additional benefits in framing parliamentary debate, scrutiny of legislation and policies, and
in improving community awareness of human rights and approaches to negotiating competing rights.
Although the experience elsewhere makes clear that human rights enactments are not a panacea and —
accepting that a Charter of Rights in Tasmania would not resolve all human rights problems or prevent
social inequality and injustice in Tasmania either — it remains the TLRI’s view that a legislated Charter
of Rights or Human Rights Act would be the most effective way to embed human rights considerations
consistently into the development and analysis of legislation in Tasmania. The value of a human rights
enactment, as outlined in the 2007 Final Report, is that it provides a clear and accessible statement of
fundamental rights and can operate as a touchstone or general gauge by which to evaluate legislative
and policy decisions. It can also help to articulate and explore balancing rights, where there are multiple
or conflicting rights, and so contribute to the democratic process.

In addition, experience elsewhere suggests that well-resourced Human Rights Commissions can
contribute expert human rights advice in the scrutiny of legislation, through submissions to scrutiny
committees, appearances at parliamentary hearings, reviewing drafts to be included in Cabinet minutes,
and responding to questions from members of parliament. The opportunity for Human Rights
Commissioners to intervene in court proceedings involving interpretation of human rights instruments

4 Human Rights Act 2019 (QId).
5 Castles v Secretary, Department of Justice [2010] VSC 310 [185]-[186].
% For details see Part 2 and [3.3] of this Research Paper.
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also assists in the development of jurisprudence and understanding within decision-making agencies. A
Human Rights Commission can also provide an accessible dispute resolution mechanism.

Building on the 2007 model

Based on case law and statutory reviews in jurisdictions with human rights enactments, the TLRI’s view
is that changes are required to update the model recommended in 2007 with a view to improving its
operation and providing an effective, best practice human rights framework for Tasmania.

Who should be covered?

In its 2007 Final Report, the TLRI recommended that the Tasmanian Charter of Rights initially should
bind only ‘public authorities’. The TLRI maintains its earlier reccommendation of a broad definition of
public authority, including organisations performing public functions and organisations that opt-in to
public authority obligations. Consistent with the ACT and QId approaches, the TLRI maintains that a
Tasmanian Charter of Rights should explicitly list the sorts of functions that would be characterised as
public functions, including delivery of emergency, utility, education, health, disability and transport
services, public housing, and the operation of correctional and detention facilities. In the 2007 Final
Report, it was recommended that non-government schools and health services should not initially be
included in the definition of ‘public authority’. Instead, it was recommended that, in the review of the
Charter, consideration should be given to extending the definition of ‘public authority’ to include private
businesses and enterprises that receive public funding and carry out functions which have a public
benefit, including non-government schools and private health services.

As discussed in Part 3, in the Review Period, the extent to which non-government schools and private
health services should be dealt with under a human rights enactment has particularly arisen in the
context of religious freedom. Tensions between the right to religious freedom and the right to be free
from discrimination under human rights principles, and the exemption of religious bodies from anti-
discrimination laws, have been the subject of contentious public debate at both State and national levels.
Given that the nature of this project as a research paper (rather than a full reference) has resulted in
more limited consultations undertaken, this broader enquiry is beyond the scope of this Research Paper.
The preparation of this Research Paper did not involve, and was not intended to involve, a general
community consultation as occurred in the preparation of the 2007 Final Report. The extent to which
non-government schools and private health services should be dealt with under a human rights
enactment also involves addressing the broader question of the treatment of religious bodies within a
human rights enactment and anti-discrimination framework (and the interaction between the two
frameworks), rather than being a matter within the scope of the research questions.

Based on developments in the Review Period, this Research Paper has considered the extent to which a
human rights enactment should apply to the development of the common law (as compared to the
interpretation of statute). The TLRI’s view remains that the Charter or Act should apply to the
interpretation of the common law, as well as to the interpretation of statutory instruments. Accordingly,
a Tasmanian Human Rights Act or Charter should include explicit provision that all non-statutory law,
including substantive and adjectival (procedural) law, be amended by the Act/Charter so as to conform
to human rights as defined and limited in the Act/Charter, and that any conflict with the Act’s/Charter’s
rights be resolved in favour of the Charter. This is consistent with Recommendations 8 and 11 in the
2007 Final Report (see Appendix A).

The Research Paper also considers the extent to which courts and tribunals should be included within
the definition of a ‘public authority’. The TLRI endorses the approach of the 2007 Final Report that, in
interpreting the law, courts should be bound to apply the Charter to the interpretation of common law
as well as statutory law. The TLRI considers that Recommendation 4 of this Research Paper achieves
this objective. A separate question is the application of a human rights enactment to courts and tribunals
as public authorities. The TLRI’s view is that courts should be included in the definition of public
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authority, when acting in an administrative capacity. This means that courts and tribunals, when acting
in an administrative capacity, would be subject to Charter obligations (as set out in Recommendation 9
of the 2007 Final Report) ‘to act in a way that is compatible with human rights and, when making
decisions, to give proper consideration to relevant human rights unless otherwise required by particular
legislation’.

What rights should be protected?

In its 2007 Final Report, the TLRI set out a comprehensive list of rights to be included in a Tasmanian
Charter, including civil and political rights, and a number of economic, social, and cultural rights.”
These included economic, social, and cultural rights beyond those protected in the ACT and Victorian
Charters: the rights to work, food and housing, health, education, and a safe environment.

Other jurisdictions have taken a cautious, incremental approach to rights protected in their human rights
enactments. The ACT has included a right to education and a right to work and has introduced
legislation to introduce a right to a healthy environment.®

Victoria has not amended its legislation to include any additional rights; however, the 2015 Review of
the Charter recommended that inclusion of economic, social, and cultural rights be a priority
consideration for future reviews.” The Qld Human Rights Act includes a right to work, a right to
education, and a right to adequate health services, and requires the three-year statutory review of the
Act to consider whether a broader range of rights should be protected.'®

None of the Australian jurisdictions with human rights enactments currently includes a right to housing.
A recent Victorian parliamentary inquiry into homelessness!! has recommended the recognition of an
explicit right to housing, which would enhance protections for social housing tenants. The TLRI agrees
that an explicit right to adequate housing would provide a more consistent and cohesive basis for
planning, advocacy, and implementation of housing policies, and clearer pathways for tenants to assert
their rights. This is a specific right that was recommended for inclusion in the Tasmanian Charter of
Rights in the 2007 Final Report (See Recommendation 16).

In July 2022, the United Nations General Assembly recognised the right to a safe, clean, healthy, and
sustainable environment as fundamental to the enjoyment of all other human rights.!? To date, none of
the Australian jurisdictions with human rights enactments protects a right to a healthy environment,
although the ACT has introduced legislation that would insert that right into the ACT Charter."* A
limited right to a healthy environment is also included in the Australian Human Rights Commission’s
model Human Rights Act.!* Without an explicit right to a healthy environment, climate and
environmental litigation may resort to the right to life as a basis for arguing against environmentally
damaging projects. While legitimate, the abstraction required by this argument would be avoided were
litigants able to rely on an explicit right to a healthy environment. This is a specific right that was

7 See Appendix B and TLRI 2007 Final Report, Recommendations 9-13 & 15.

8 Human Rights (Healthy Environment) Amendment Act 2023 (ACT).

9 Michael Brett Young, From Commitment to Culture: The 2015 Review of the Charter of Human Rights and Responsibilities
Act 2006 (Report, 2016) 225 <https:/files.justice.vic.gov.au/2021-06/report _final charter review 2015.pdf>. Brett Young
was appointed by the Attorney-General, the Hon Martin Pakula MP, as the independent reviewer to conduct the eight-year
review of the Charter of Human Rights and Responsibilities 2006 (Vic) in March 2015.

19 Including, but not limited to, rights under the International Covenant on Economic, Social and Cultural Rights, the
Convention on the Rights of the Child, the Convention on the Rights of Persons with Disabilities, and the Convention on the
Elimination of All Forms of Discrimination against Women — Human Rights Act 2019 (Qld) s 95(4)(a).

! Parliament of Victoria, Legislative Council Legal and Social Issues Committee, Inquiry into Homelessness in

Victoria (4 March 2021) Recommendation 34.

12 United Nations General Assembly Resolution A/76, 26 July 2022. The Resolution effectively endorsed Resolution 48/13 of
the United Nations Human Rights Council, Forty-eighth Session, 8 October 2021.

13 See Human Rights (Healthy Environment) Amendment Act 2023 (ACT).

14 Australian Human Rights Commission (‘AHRC’), Free and Equal: Position Paper. A Human Rights Act for Australia

(Report, 2022) 115 <https://humanrights.gov.au/human-rights-act-for-australia>.
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recommended for inclusion in the Tasmanian Charter of Rights in the 2007 Final Report (see
Recommendations 16 and 17).

The TLRI maintains the view expressed in the 2007 Final Report that protected rights should extend
beyond civil and political rights to include all the rights outlined in Appendix A of that Report. At a
minimum, the economic, social, and cultural rights protected in other Australian jurisdictions with
human rights enactments — cultural rights for Aboriginal and Torres Strait Islander people, the right to
education, health rights, and the right to work — should be included in a Tasmanian human rights
instrument, with the expansion of rights to all those recommended for inclusion in the 2007 Final Report
to be considered in reviews of that enactment.

Role of Parliament

Parliament has a critical role in the protection of human rights. Key features of human rights enactments
that are intended to embed consideration of human rights in the legislative process are statements of
compatibility (which aim to enable thorough, open, and genuine pre-enactment scrutiny of legislation
in human rights terms) and parliamentary oversight by a dedicated committee. The experience in other
jurisdictions suggests, however, that the quality of statements of compatibility and the timeliness of
parliamentary scrutiny committees can vary markedly and can have a significant impact on the rigour
of human rights analysis.

For this reason, the TLRI adheres to its original view that a dedicated Human Rights Unit be established
to prepare statements of compatibility in consultation with the responsible agencies.!* Such dialogue
will foster human rights discourse across government, while maintaining quality control over the
statements. Comprehensive guidance materials should be developed to assist departments to consider
human rights in preparing legislation and to lift and standardise the quality of drafting and assessment.

To allow for effective scrutiny, the TLRI recommends that any Tasmanian human rights legislation
prescribe a minimum amount of time for human rights scrutiny of legislation by parliamentary
committees and that it require scrutiny reports to be completed before legislation is debated.

In addition, even where robust pre-debate processes exist in jurisdictions with human rights enactments,
the human rights implications of amendments made during parliamentary debate are rarely examined.
The TLRI recommends iterative human rights assessment, which requires any significant amendments
made during parliamentary debate to be re-examined to determine whether they alter any initial
assessment of human rights compatibility.

Role of courts and tribunals

Courts have three primary roles in relation to human rights protection: (1) an interpretive role that
involves interpreting laws in a manner that is, as far as possible, consistent with human rights; (2)
dealing with legislation considered to be inconsistent with human rights; and (3) hearing and
determining claims brought by citizens alleging breaches of their rights, and granting remedies in the
event of their breach.

Based on developments in the Review Period, the TLRI has re-examined the issue of providing courts
and tribunals with jurisdiction to hear and determine claims brought by citizens. The 2007 Final Report
recommended that a Tasmanian Charter allow any person who is, or would be, the victim of a breach
of Charter rights by a public authority to bring standalone proceedings in the Supreme Court of
Tasmania. The TLRI also recommended that the Supreme Court be able to make appropriate orders for
remedy or relief, including damages.

15 TLRI 2007 Final Report, Recommendation 22.

Xx1



Executive Summary

Currently, the ACT allows a direct cause of action for breach of Human Rights Act obligations,'® while
Victoria and Queensland require claims to ‘piggy-back’ on a claim arising under other legislation or at
common law. Experience in those jurisdictions suggests that piggy-back requirements create confusion
and impose unnecessary restrictions on seeking relief.!”

Based on the experience elsewhere, the TLRI maintains its earlier recommendation that a direct cause
of action should be available for breach of a human rights obligation. Applications should be able to be
made in either the Tasmanian Civil and Administrative Tribunal (‘TasCAT’) or the Supreme Court,
supported by provisions for conciliation of complaints by the Human Rights Commission.

Role of the Human Rights Commission

Following the review of developments in the Review Period, the TLRI has re-examined its
recommendations concerning the role of the Human Rights Commission. The TLRI reiterates its
recommendation contained in the 2007 Final Report that an independent office of the Tasmanian Human
Rights Commissioner be established under the human rights enactment. The TLRI commends
arrangements in the ACT that allow the Human Rights Commission to comment on draft submissions
prepared by government directorates for consideration by Cabinet. This reflects the powers and
functions for the Commissioner contained in the 2007 Final Report. The TLRI’s view is that this
arrangement provides an important opportunity to engage with human rights issues early in the
development process, which has helped to improve the human rights compatibility of legislation
presented to parliament in comparable Australian jurisdiction.

In the 2007 Final Report, the TLRI also recommended that the Human Rights Commission be able to
intervene or be joined as party in any proceedings involving the interpretation of the Charter. In this
Research Paper, the TLRI has reconsidered this recommendation and has modified its recommendations
to provide that the Human Rights Commission may intervene in any court or tribunal proceeding, when
the matters raise human rights issues where intervention would be in the interests of justice. This is
consistent with the approach in all three Australian jurisdictions with human rights enactments explicitly
allow the Attorney-General and the Human Rights Commission to intervene in any court or tribunal
proceeding that raises a question of law relating to their respective human rights legislation.!® The
TLRI’s view is that this power to intervene is likely undermined where the Commission is not made aware
of relevant proceedings in a timely way or lacks the resources to intervene in all matters. Accordingly,
the TLRI recommends that parties to Supreme Court proceedings that raise human rights issues be
required to notify the Attorney-General and the Commission, and Magistrates and tribunal members be
given discretion to require parties to notify the Attorney-General and the Commission, where they are
satisfied that intervention would be in the interests of justice. Further, given the benefits of intervention
in developing precedents, clarifying interpretation, and identifying areas for reform, the TLRI is of the
view that the government should ensure that a Tasmanian Human Rights Commission has sufficient
resources to intervene in any relevant matter.

16 Human Rights Act 2004 (ACT) s 40C.

17 Director of Housing v Sudi (2011) 33 VR 559 per Weinberg JA at 596. See Bruce Chen, ‘The Human Rights Act 2019 (Qld):
Some Perspectives from Victoria’ (2020) 45(1) Alternative Law Journal 4, 10. Chen notes that the Explanatory Notes for the
Bill says these are ‘additional relevant factors to be taken into account’, rather than limitations, but considers that the text of
those provisions might be interpreted more narrowly. See also Simon Evans and Carolyn Evans, ‘Legal Redress under the
Victorian Charter of Human Rights and Responsibilities’ (2006) 17 Public Law Review 264, 281.

18 See [4.6.7]-[4.6.9] of this Research Paper.
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Part1

Introduction

1.1 Background to this Research Paper

1.1.1 1In 2019, the Board of the Tasmania Law Reform Institute (‘TLRI’) accepted a request from
members of the community to review and update its 2007 Final Report: 4 Charter of Rights for
Tasmania (‘2007 Final Report’). As part of that reference, the TLRI was asked to investigate how the
fundamental rights Tasmanians consider significant might be further enhanced and legally secured. In
its 2007 Final Report, the TLRI indicated that it shared the view of the majority of those who made
submissions: that there was currently no systematic, logical, or comprehensive protection of human
rights in Tasmania. As discussed at [1.3], that Report made a range of recommendations, with the aim
of giving better effect to human rights principles in Tasmanian law, including enacting a Charter of
Rights for Tasmania.

1.1.2 While accepting that a Charter of Rights would not be a panacea for all human rights problems
or prevent social inequality and injustice in Tasmania, the view of the TLRI was that it would provide
a single, comprehensible statement of the fundamental rights applicable in Tasmania, foster community
awareness of human rights, and encourage the systematic development and observance across all arms
of government of processes responsive to human rights. The TLRI’s view was that the current law
provided no clear statement of fundamental rights and freedoms for Tasmanians and set no minimum
standards for governments and public authorities. Consequently, there was no general gauge by which
to judge government legislation or the actions of public authorities. Additionally, the haphazard and
complex nature of rights’ protection in Tasmania impeded the exercise and observance of rights.

1.1.3 Tasmania still has no Charter of Rights or equivalent legislative framework that sets out legal
guarantees for rights in a comprehensive and easily accessible format. In response to a reference from
a collection of community groups, the Board of the TLRI agreed to consider whether subsequent
developments, within and outside Tasmania, since the 2007 Final Report support any amendments to
its earlier recommendations.'®

1.2 Scope of this Research Paper

1.2.1 The research questions for this review are to review and report on developments in Australian
human rights law and practice that bear on the TLRI’s recommendations in 2007 for a Tasmanian
Human Rights Act. In preparing this report the TLRI will:

e consider if developments since 2007 require amendments or improvements to the TLRI’s
original model. In particular, it will consider the experience in other Australian jurisdictions
with human rights statutes.

e consider if developments since 2007 make a State Human Rights Act more or less
necessary. In particular, it will consider the extent to which human rights are today more or
less understood, respected, and protected.

19 These community groups are listed on page vi.
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o seek the input of legal experts, government representatives, and peak community bodies,
as necessary, to inform the above considerations.

1.2.2  Ttis important to stress that this current review was not given to the TLRI to reopen the original
reference or for it to be undertaken in the manner of a full reference. It has a more limited scope as a
Research Paper confined to exploring questions about how events and human rights developments since
2007 may have relevance and import for the recommendations made in the 2007 Final Report.
Accordingly, the TLRI did not obtain either the financial or human resources to conduct this review in
the same manner as the original reference and did not undertake a full community consultation of the
kind undertaken in the preparation of the 2007 Final Report. The TLRI did, however, receive advice
from the people who gave the reference to the TLRI (see Appendix C) and had the benefit of advice
and oversight in the preparation of this Research Paper provided by an Expert Advisory Group.? It has
also taken account of reviews and developments in other jurisdictions to inform its views and the
recommendations set out in this Research Paper.

1.2.3 1In this context, the most relevant developments are legislative changes to the Human Rights
legislation that existed in Australian jurisdictions in 2007, which were influential in the development of
the TLRI’s recommendations set out in the Final Report. These were the Human Rights Act 2004 (ACT)
and the Charter of Human Rights and Responsibilities 2006 (Vic). Both these Acts have undergone
review and reform since 2007 to improve their operational and legal efficacy. In 2020, Queensland
became the third Australian State to implement a contemporary human rights regime, contained in the
Human Rights Act 2019 (QId). The Commonwealth also took a step towards a more thorough and
consistent approach to the analysis of the human rights impacts of legislation with the implementation
of the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth).

1.2.4 1In addition, since 2007, the Tasmanian community has not remained static. There may have
been changes in society and community standards and, potentially, attitudes and understanding of
human rights (reflecting local, national, and international events). This is likely to have altered the
context in which any human rights regime would operate, and so may have implications for possible
changes to the TLRI’s 2007 recommendations. These changes are considered further in the Research
Paper.

1.2.5 Part 1 of this Research Paper outlines the main features of the TLRI’s model for a Charter of
Rights as recommended in the TLRI’s 2007 Final Report.

1.2.6 Part 2 considers developments in other jurisdictions since 2007, including reviews of, and
reforms to, existing human rights laws in Victoria and the ACT, and the introduction of human rights
related legislation in Queensland and at the Commonwealth level.

1.2.7 Part 3 examines how key issues arising between 2007 and 2022 (the Review Period) affecting
human rights have been dealt with in Tasmania and in Australian jurisdictions with human rights
enactments. It also discusses the impact that a legislative human rights framework may have had on the
discourse and transparency in relation to human rights issues. For reasons of practicality, the TLRI has
been selective, rather than comprehensive, in its focus on key issues in the Review Period, namely:
governments’ response to COVID-19; legislative restrictions on political communication and protest;
incursions on privacy rights; prisoners’ rights; religious freedoms; and homelessness and housing.
Discussion of these issues provides insight into the different approaches adopted in human rights and
non-human rights jurisdictions.

1.2.8 Other significant areas have not been addressed in this Research Paper, on the basis that they
have been the subject of other full, independent reports.

20 See the Acknowledgments section of this Research Paper.
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e Achieving reconciliation with Tasmania’s First Nations peoples. The Pathway to Truth-
Telling and Treaty Report, prepared by Professor Kate Warner, Professor Tim
McCormack, and Ms Fauve Kurnadi, was tabled in the Tasmanian Parliament on
25 November 2021.%

e Child sexual abuse in institutional settings. A Commission of Inquiry was established into
to the Tasmanian Government’s response to this matter on 15 March 2021. The Report
was released on 26 September 2023.2

1.2.9 Part 4 provides updated recommendations regarding an appropriate model for the protection of
human rights in Tasmania, having regard to the progress and experiences in other jurisdictions.

1.3 The 2007 Final Report

1.3.1 To inform its inquiry, the TLRI released an Issues Paper in September 2006, which asked 24
key questions arising from the Terms of Reference. Public consultation and engagement were assisted
by simplified materials, in the form of a pamphlet that outlined the essential matters raised in the Issues
Paper. The TLRI conducted wide-ranging consultations over a four-month period, with a series of
community consultations conducted around Tasmania (66 in total).?> The design and oversight of the
consultation was directed by a specially constituted Human Rights Community Consultation Committee
of the TLRI.>

1.3.2 The TLRI received a total of 407 submissions to its public consultation. Ninety-four per cent
(94%) were in favour of adopting a human rights instrument.>> The TLRI also conducted independent
legal and comparative research relevant to the Terms of Reference.

Recommendations in the TLRI 2007 Final Report

1.3.3 The primary recommendation of the Final Report was for the enactment of a Charter of Rights
for Tasmania.” In total, the Final Report made 23 Recommendations, which collectively formed the
basis for a comprehensive legislative model for the protection of human rights. The next section broadly
summarises those Recommendations.

A statutory instrument that binds public authorities, guides legislative development and judicial
interpretation, and protects natural persons

1.3.4 The TLRI recommended that a Charter of Rights be enacted as an ordinary statute, and not
entrenched in the State’s Constitutional framework. This form was preferred because it would:

2l Kate Warner, Tim McCormack and Fauve Kurnardi, Pathway to Truth-Telling and Treaty Report (Report, 2021)
<https://www.dpac.tas.gov.au/__data/assets/pdf file/0029/162668/Pathway to Truth-Telling and Treaty 251121.pdf>.

22 See Commission of Inquiry into the Tasmanian Government’s Responses to Child Sexual Abuse in Institutional Settings
(Web Page, 2021) <https://www.commissionofinquiry.tas.gov.au/home>; Commission of Inquiry into the Tasmanian
Government’s Responses to Child Sexual Abuse in Institutional Settings, Who was Looking afier Me? Prioritising the Safety
of Tasmanian Children. Volume 1: Summary, Recommendations and Findings (Report, 2023)
<https://www.commissionofinquiry.tas.gov.au/__data/assets/file/0011/724439/COI_Full-Report.pdf>.

23 The Issues Paper was distributed to approximately 700 individuals and community organisations; over 2,500 pamphlets
were distributed. For an overview of the consultation process, see TLRI 2007 Final Report 151-154.

24 That Committee was chaired by Terese Henning and comprised of members from government and community organisations
(see TLRI 2007 Final Report [1.1.2] and Appendix B).

25 TLRI 2007 Final Report [4.1.1].

26 TLRI 2007 Final Report [4.1.49], Recommendation 2. The Recommendations from the 2007 Final Report are set out in
Appendix A.
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e not intrude upon Parliamentary supremacy;?’
e be comparatively easy to amend and therefore more responsive to changing expectations;
e De consistent with models enacted in comparable jurisdictions; and

e promote the development of a dialogue about human rights across the three arms of
government and within the Tasmanian community.?

1.3.5 The TLRI recommended that the Charter of Rights embed human rights considerations
throughout the legislative process by mandating that Bills tabled in Parliament be accompanied by
‘statements of compatibility’ with the rights outlined in the Charter and subject to specific scrutiny of
any restriction of human rights.?

1.3.6 The TLRI recommended that the proposed Charter of Rights protect the rights of natural
persons but not corporations.

1.3.7 The TLRI recommended that the Charter bind ‘public authorities’*! and exclude acts by private
individuals, corporations, or community organisations, unless they are performing a public function.?
This was described as an ‘initially conservative approach’ that could be revisited over time.* It was
recommended that statutory guidance, similar to that in the Victorian Charter, be provided as to when
a particular entity was performing functions of a public nature.*

1.3.8 The TLRI recommended that an independent Office of the Tasmanian Human Rights
Commissioner be established to monitor the operation of the Charter, to educate and advise the
community about the Charter, and to intervene in any proceedings involving the interpretation of the
Charter.* The Office would also be responsible for conducting comprehensive reviews of the operation
of the Charter after four and eight years from its commencement.*® The TLRI further recommended that
a dedicated Human Rights Unit be created within the Department of Justice to assist public authorities
to implement the Charter, provide training, and guide advice to Ministers, Cabinet, and Parliament on
human rights compatibility.?’

A Charter that encourages parliamentary dialogue about human rights

1.3.9 The TLRI identified several key roles that Parliament should perform in relation to a Charter
of rights.

e Statements of compatibility — All government and non-government bills introduced to
Parliament should be accompanied by a statement of compatibility outlining compliance
with human rights standards.*

27 This is consistent with the Terms of Reference for the referral, which directed that any recommendations made must be
compliant with the principle of Parliamentary supremacy.

28 TLRI 2007 Final Report [4.2.26]-[4.2.28], Recommendation 3. The TLRI recommended that future reviews of the operation
of the legislative model should assess whether to entrench such an instrument or adopt some other model to protect human
rights further: TLRI 2007 Final Report, Recommendation 3, 62.

29 TLRI 2007 Final Report, Recommendations 10 & 13, [4.10.6]-[4.10.9] & [4.13.7].

30 Ibid Recommendation 4, [4.3.8], [4.3.13]-[4.3.14].

31 Ibid [4.5.1]-[4.5.13], Recommendation 7.

32 Ibid [4.5.1]-[4.5.10], Recommendation 7, [4.5.12]-[4.5.13]: at [4.6.1]-[4.6.9], [4.7.18], Recommendation 8.

3 1bid [4.5.12]-[4.5.13].

34 Ibid Recommendation 8, [4.7.18].

35 1bid [4.20.18]-[4.20.20], Recommendation 23.

36 Ibid [4.19], Recommendation 20.

37 1bid [4.20.7]-[4.20.11], Recommendation 22.

38 Ibid [4.10.6]-[4.10.9], Recommendation 10.
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e Parliamentary Human Rights Scrutiny Committee — A multi-party committee of both
houses should be established to provide pre-enactment scrutiny of Bills (including proposed
subordinate legislation) for compatibility with human rights standards.*

e A process for responding to ‘declarations of incompatibility’ — Under the TLRI
recommendations, courts could make declarations of incompatibility where provisions of
legislation were inconsistent with any Charter rights but the declaration would not
automatically invalidate the legislation.*® Instead, Parliament would be advised of the
declaration of incompatibility, refer the declaration to the Scrutiny Committee, and have
six months to determine how to respond. Parliament could vote to amend or repeal the
legislation or make ‘override declarations’ to affirm the operation of legislation, despite the
declaration of incompatibility with human rights. If Parliament failed to respond within
seven months, the TLRI recommended that the legislation subject to the declaration of
incompatibility become inoperative to the extent of its incompatibility with human rights.*!

1.3.10 The TLRI also recommended that the Charter state that protected rights can be subject to
reasonable, justifiable limits, having regard to the nature of the right, the purpose, nature, and extent of
the limitation, and whether the purpose can be achieved with a less restrictive approach.*

1.3.11 The TLRI recommended that, as in other jurisdictions, a Tasmanian human rights enactment
should not introduce an outright prohibition on legislation that was incompatible with human rights
(subject to limited powers to invalidate subordinate legislation). Instead, government, public officials,
and Parliament would be encouraged to draft, amend, and implement legislation in a manner that
maximised compatibility with human rights, and be required to identify and justify decisions that are
not entirely compatible with human rights. The TLRI recommendations recognised Parliamentary
supremacy, while promoting a dialogue approach that would assist in embedding human rights
considerations into Parliamentary debate and aim to ultimately improve decision-making.*’

Role of the Courts

1.3.12 The TLRI identified that courts have three primary roles in protecting human rights, and made
several recommendations to legislate these roles.

e Interpretation — The 2007 Final Report recommended that, where legislation can be
interpreted in a manner that is both compatible with the purposes of an Act and the
protection of human rights, that interpretation should be preferred to any others.* The 2007
Final Report also recommended that courts should be included in the definition of ‘public
authorities’, in addition to an express provision to the effect that all non-statutory law,

3 It was suggested that such a committee could also perform this scrutiny function in relation to a court’s ‘declaration of
incompatibility’: Ibid [4.10.10]-[4.10.15], Recommendation 10.

40 In contrast, a court’s declaration of incompatibility relating to subordinate legislation would immediately invalidate it. TLRI
2007 Final Report, Recommendation 12, [4.11.35] & [4.11.43].

41 Tbid [4.10.25]-[4.10.31], Recommendation 10. At the time this Recommendation was made, the recommended requirement
that the legislature respond to the declaration of incompatibility would have been unique to the Tasmanian model. It was
reasoned that such a requirement ‘would greatly assist in the creation of a genuine dialogue about human rights between the
different arms of Government’: Ibid [4.10.26]. The Qld Human Rights Act adopts this approach and requires the relevant
Minister to respond to a declaration of incompatibility within six months (see Human Rights Act 2019 (Qld) s 56) but does not
invalidate the operative provisions if a Minister fails to respond.

42 TLRI 2007 Final Report, Recommendation 14.

43 1bid [4.10.16]-[4.10.22], [4.10.26]-[4.20.18], Recommendation 10.

44 1bid [4.11.2]-[4.11.10], Recommendation 11.
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including the substantive and adjectival (procedural) law, is amended by the Charter, so as
to conform to human rights as defined and limited in the Charter.*

e Dealing with incompatible legislation — The 2007 Final Report recommended that a
‘dialogue model’ be adopted, in which the Supreme Court may make declarations of
incompatibility with human rights for legislation, which would trigger consideration by
Parliament to determine whether to override the declaration or amend or repeal the
legislation to address the incompatibility.*

For delegated legislation, such as regulations, the TLRI recommended that a judicial
declaration of incompatibility should immediately invalidate the incompatible provisions.*’

e Dealing with breaches of Charter rights — The 2007 Final Report recommended that the
full range of remedies (including damages) should be available to those who suffer damage
as a result of breaches of Charter rights by public authorities.® The TLRI also
recommended that citizens have a direct right to take action in the Supreme Court for
breaches of human rights obligations.*® At that time, this position was different from that
adopted in other Australian jurisdictions with human rights instruments.>

Role of the Executive

1.3.13 The TLRI observed that the Executive branch of government could support the operation of a
Charter of Rights in several ways, including:

o fostering a culture of human rights awareness within government departments, including
through departmental Human Rights Action Plans and annual reports on actions taken to
meet human rights standards;>!

e ensuring that legislation and policy for which each department is responsible complies with
Charter standards, and that any proposed restriction of human rights is explicit,
proportionate, and justified by:

o preparing statements of compatibility for proposed legislation and subordinate
legislation;>

o responding to issues raised by the Parliamentary Human Rights Scrutiny Committee;
and

o assisting Parliament to respond to declarations of incompatibility.

4 TLRI 2007 Final Report, Recommendation 11.

46 Ibid [4.11.36]-[4.11.44], Recommendation 12. Legislation in all jurisdictions with human rights enactments provides courts
with discretion to make a declaration of incompatibility and trigger ‘dialogue’ with Parliament.

47 The recommendation was made ‘on the proviso that such [delegated] legislation may be reinstated by the legislature enacting
authorising legislation explicitly allowing for the inconsistency’. TLRI 2007 Final Report, Recommendation 12, [4.11.35] &
[4.11.43].

48 Ibid Recommendation 19, [4.18.1]-[4.18.10]. See further at [4.5.1]-[4.5.12].

4 Tbid.

30 See further at [4.5.2] & [4.5.6].

SUTLRI 2007 Final Report, Part 14.3, Recommendation 13. The TLRI recommended that, ‘The extent to which such plans
have been developed and implemented should be considered in the periodic reviews of the Charter’s operation. If it is clear
after the second review of the Charter that no action has been taken in this regard, then consideration should be given to
including the requirement for such plans in the Charter’. TLRI 2007 Final Report 9.

32 Ibid Recommendations 10 & 13.

33 TLRI 2007 Final Report [4.13.4], Recommendation 13.
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1.3.14 The Executive would not bear any direct liability or responsibility for actions taken under
legislation that was incompatible with human rights, and legislation would not be invalidated due to
any apparent breach of human rights. Consistent with maintaining the supremacy of Parliament, Charter
legislation would not compel the Executive to direct funding to particular outcomes or to authorise
expenditure, other than with the approval of Parliament.

1.3.15 However, the TLRI was of the view that requiring both Human Rights Statements of
Compatibility and Human Rights Action Plans could catalyse a cultural shift by integrating human
rights consideration and compliance into decision-making and service delivery across all areas of
Executive responsibility.>

What rights should the proposed Charter protect?

1.3.16 The TLRI 2007 Final Report recommended that a Tasmanian Charter of Rights include the
rights contained in the International Covenant on Civil and Political Rights>> (‘ICCPR’) and the
International Covenant on Economic, Social and Cultural Rights’® (‘ICESCR’) (subject to
modifications as required) (see Appendix B).’’ Its view was that both sets of rights are inherently
intertwined and that it is artificial to ignore one. Experience in other jurisdictions has shown that rights
are inherently indivisible, which means that, inevitably, civil and political rights are interpreted to
protect economic, social, and cultural rights.

1.3.17 The TLRI did not believe that including economic, social, and cultural rights, such as a right to
education, would deprive Parliament of its fiscal supremacy and capacity to determine how resources
are allocated.”® While greater scrutiny of the human rights implications of funding decisions would
occur as Action Plans were implemented, authority for decisions regarding budget allocation would
ultimately remain with the Executive, endorsed by Parliament.*

34 1bid [4.13.8]-[4.13.14], Recommendation 13.

35 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS 171 (entered into
force 23 March 1976).

36 International Covenant on Economic, Social and Cultural Rights, opened for signature 16 December 1966, 993 UNTS 3
(entered into force 3 January 1976).

57 TLRI 2007 Final Report [4.16.1]-[4.16.3], Recommendation 16.

38 Ibid [4.15.7].

% Both the ACT and Qld Human Rights Acts now provide protection for a number of economic, social, and cultural rights:
the right to education, workplace rights, and a right to health services. See Part 4.3 of this Research Paper.

% TLRI 2007 Final Report [4.15].
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Part 2

Developments in Other Jurisdictions

2.1 Introduction

2.1.1 TIn accordance with the questions set for this Research Paper, the Tasmanian Law Reform
Institute (‘TLRI’) has considered whether developments in the Review Period (between 2007 and 2022)
require amendments or improvements to the original recommendations made in the 2007 Final Report.

2.1.2 As part of this assessment, the TLRI has considered the experience in other Australian
jurisdictions that have human rights enactments: the Australian Capital Territory (‘ACT’); Victoria; and
Queensland. The TLRI has also examined the operation of Commonwealth Human Rights
(Parliamentary Scrutiny) Act 2011 (Cth). This Part canvasses some of these developments; it is beyond
the scope of this Research Paper to provide a detailed analysis of all developments that may affect the
TLRI’s recommendations. Instead, this Research Paper aims to address the developments that appear
most relevant to the research questions.

2.1.3 Further, while this Part discusses some of the major developments in this context, Part 4
considers in more detail whether developments in other jurisdictions support the original model
recommended by the TLRI and, if so, where they identify areas for amendment.

2.2 Updates from the ACT

2.2.1 The Human Rights Act 2004 (ACT) (‘ACT Human Rights Act”) has undergone several reviews
since its introduction:

e Department of Justice and Community Safety, Human Rights Act 2004 — Twelve Month
Review (Report, 2006);

e ACT Human Rights Act Research Project, Australian National University, The Human
Rights Act 2004 (ACT): The First Five Years of Operation (Report, 2009);

e Australian Research Council Project, Australian National University and University of New
South Wales, Australian Capital Territory Economic, Social and Cultural Rights Research
Project (Report, 2010);

e ACT Human Rights and Discrimination Commissioner, Look Who’s Talking — A Snapshot
of Ten Years of Dialogue Under the Human Rights Act 2004 (Report, 2014);

e Justice and Community Safety Directorate (ACT), Economic, Social and Cultural Rights
in the Human Rights Act 2004: Section 43 Review (2014); and

e ACT Auditor-General, Recognition and Implementation of Obligations under the Human
Rights Act 2004 (Report No 2, 2019).

2.2.2 Significantly, an independent review of the ACT Human Rights Act conducted by the
Australian National University in 2009 found that the Act had improved the quality of law making in
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the ACT in respect to the consideration of human rights.®! This finding has been echoed more recently
by the Human Rights and Discrimination Commissioner and others, who note greater embedding of a
human rights culture across the ACT Government.> While the reviews have identified strengths and
weaknesses in the human rights framework in the ACT, a ‘common and consistent theme that has
emerged is the [Human Rights Acts’s] positive impact on the work of the legislature and the executive’.5

2.2.3 Changes made to reflect the findings of the reviews include:

e imposing a positive duty on public authorities to comply with the Act;*

e providing an independent right of action in the Supreme Court for breaches of the Act,® rather
than restricting human rights claims to piggy-backing on existing legal actions available under
other legislation or the common law;

e expanding the rights protected by the Human Rights Act to include:
o the right to education;®
o distinct cultural rights of Aboriginal and Torres Strait Island people;*” and
o the right to work and workers’ rights.®

2.2.4 The ACT has also introduced legislation that would insert a right to a healthy environment into
the ACT Charter.®

2.2.5 Other developments in the ACT include the establishment of a Human Rights Unit within the
Justice and Community Safety Directorate (as part of the government’s commitment to effective
implementation of the Act) and the appointment of a dedicated Minister for Human Rights to oversee
legislative and policy responses to the protection of human rights in the ACT. The ACT has recently
established a complaints mechanism within the Human Rights Commission in relation to abuse, neglect,
or exploitation of vulnerable people, including people older than 60 with specified characteristics and
people with a disability.”

61 Australian National University (ACT Human Rights Act Research Project), The Human Rights Act 2004 (ACT): The First
Five Years of Operation. Report to the ACT Department of Justice and Community Safety (Report, 2009) 6.

2 Helen Watchirs, Sean Costello and Renuka Thilagaratnam, ‘Human Rights Scrutiny under the Human Rights Act 2004
(ACT)’ in Julie Debeljak and Laura Greenfell (eds), Law Making and Human Rights (LawBook Co, 2020) ch 6 [6.10]; ACT
Human Rights and Discrimination Commissioner, Look Who's Talking — A Snapshot of Ten Years of Dialogue Under the
Human Rights Act 2004 (Report, 2014) 16.

9 Watchirs, Costello and Thilagaratnam, ‘Human Rights Scrutiny under the Human Rights Act 2004 (ACT)’ [6.10].

% Human Rights Act 2004 (ACT) s 40B.

9 Human Rights Act 2004 (ACT) s 40C. However, an award of damages may still not be made for a breach of human rights:
Human Rights Act 2004 (ACT) s 40C(4).

% See Human Rights Amendment Act 2012 (ACT) s 6, which inserted s 27A into the Act (discussed at [4.3.3]-[4.3.4]); see
also ACT Government Response to the Australian Capital Territory Economic, Social and Cultural Rights Research Project
(Report, 2012) <https://regnet.anu.edu.au/Centre-International-Governance-and-Justice/ ACT-economic-social-and-cultural-
rights-project>.

7 Human Rights Amendment Act 2016 (ACT) s 7, inserting a new s 27(2) in the Human Rights Act 2004 (ACT); see also
[4.3.13].

%8 See Human Rights Act 2004 (ACT) s 27B inserted by Human Rights (Workers Rights) Amendment Act 2020 s 4; see also [4.3.19]-
[4.3.20].

% See Human Rights (Healthy Environment) Amendment Act 2023 (ACT).

70 Human Rights Commission Act 2005 (ACT) s 41B.
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2.2.6 ltis noted that, despite positive findings about the impact of the legislation on the development
of policy and legislation from a human rights perspective in the ACT, there has been less involvement
by courts in the human rights dialogue.” In a 2014 address marking 10 years since its enactment, Chief
Justice Helen Murrell noted that the Human Rights Act

has had little direct impact on the outcome of cases. The enactment of the HRA was a
powerful symbolic statement, and it was predicted that the Supreme Court would play
an important role in increasing human rights compliance in the ACT. But despite the
significant number of cases in which the HRA has been mentioned, there are very few
in which it has made a difference to the outcome.’

This trend is said to have continued.”

2.2.7 The role of the amended ACT Human Rights Act in key social issues is discussed in more detail
in Parts 3 and 4.

2.3 Updates from Victoria

2.3.1 The Charter of Human Rights and Responsibilities Act 2006 (Vic) (‘Vic Human Rights
Charter’) was subject to statutory reviews in 2011 and 2015. There have been no substantive changes
to the legislation following these reviews, however.

2.3.2 The 2011 review, undertaken by the Parliamentary Scrutiny of Acts and Regulations
Committee, considered whether the Vic Human Rights Charter should include additional human rights,
including: a right to self-determination for First Nations people; whether there should be auditing of
human rights compliance; and whether to provide direct remedies for breaches of protected rights. The
review did not recommend any changes to the rights protected by the Charter but did recommend a
number of operative changes, including that courts be excluded from the operation of the public
authority obligations under the Act in all of their functions. The Victorian Government did not make
any amendments to the Victorian legislation following the 2011 review.

2.3.3 The independent 2015 Review, conducted by Michael Brett Young, former CEO of the Law
Institute of Victoria, observed that:

The introduction of the Charter has been a clear part of building a human rights culture
in Victoria, particularly in the Victorian public sector. Over time, implementation of the
Charter has helped to build a greater consideration of and adherence to human rights
principles by the public sector, Parliament and the courts in key areas.”

2.3.4 Submissions noted that there had been an increased awareness of human rights within
government and public authorities, with the use of the Charter extending beyond simple compliance but
also underpinning systemic initiatives.” The 2015 Review noted, however, that the development of a

7' Watchirs, Costello and Thilagaratnam, ‘Human Rights Scrutiny under the Human Rights Act 2004 (ACT)’ [6.170].

72 Chief Justice Helen Murrell, Act Supreme Court, ‘ACT Human Rights Act: A Judicial Perspective’, Paper presented at Ten

Years of the ACT Human Rights Act: Continuing Dialogue Conference (Australian National University, 1 July 2014) 22

<https://www.courts.act.gov.au/supreme/about-the-courts/judiciary/speeches#Murrell>.

73 Watchirs, Costello and Thilagaratnam, ‘Human Rights Scrutiny under the Human Rights Act 2004 (ACT)’ [6.170].

74 Michael Brett Young, From Commitment to Culture: The 2015 Review of the Charter of Human Rights and Responsibilities
Act 2006 (Report, 2016) 22 <https:/files.justice.vic.gov.au/2021-06/report_final charter review 2015.pdf>. Brett Young was
appointed by the Attorney-General, the Hon Martin Pakula MP, in March 2015 as the independent reviewer to conduct the
eight-year review of the Victorian Charter of Human Rights and Responsibilities 2006.

75 Tbid.

10



A Charter of Human Rights for Tasmania? Update: TLRI Research Paper No 6

human rights culture had stalled over time and considered ways to enhance the effectiveness of the
Victorian Charter in building a more effective human rights culture and to improve its operation. Its 52
recommendations include:

e promoting a stronger, coherent human rights culture in the public sector;

e creating an avenue for dispute resolution through the Victorian Equal Opportunity and
Human Rights Commission;

e allowing a person who claims a public authority has acted incompatibility with their human
rights to apply to the Victorian Civil and Administrative Tribunal for a remedy, or to rely
solely on the Vic Human Rights Charter in any legal proceedings (rather than current
requirements that human rights actions ‘piggy-back’ off other legal claims); and

e allowing sufficient time for the relevant Parliamentary committee to examine a Bill.”

2.3.5 The 2015 Review concluded that the current human rights framework in Victoria was beset by
four key problems:

(1) lack of consequences for breaches of rights;
(2) afocus on government administration, rather than remedies for individuals;
(3) lack of accessibility to justice for breaches of rights; and

(4) convoluted litigation resulting from the ‘piggy-back’ approach to bringing Charter issues
before the courts.”

2.3.6 The Victorian Government’s response to the 2015 Review supported most of its
recommendations;’® however, no legislative reform has yet occurred.

2.3.7 The implications of the Victorian experience for the model recommended by the TLRI are
discussed in Parts 3 and 4.

2.4 Updates from Queensland

2.4.1 Since the TLRI 2007 Final Report was released, the Human Rights Act 2019 (QId) (‘Qld Human
Rights Act’) took effect on 1 January 2020. The Qld Human Rights Act explicitly identifies and protects
23 human rights (see Appendix B) drawn from the ICCPR, ICESCR, and the Universal Declaration of
Human Rights. Significantly, the Act protects a right to education” and right to health services,* as well
as explicitly protecting the cultural rights of Aboriginal and Torres Strait Islander peoples.®!

2.4.2 The Queensland Human Rights Commission, initially established under the Anti-
Discrimination Act 1991 (Qld), was given an expanded function to provide advice on human rights
issues, review public entities’ policies and procedures, develop education resources, assist with

76 Ibid v—xi. The implications of these recommendations for the TLRI model are discussed in Part 4.

77 Tbid 12.

8 See Victorian Government, Government Response to the 2015 Review of the Charter of Human Rights and Responsibilities
Act (2016

<htt1()s:// Ste)lticl .squarespace.com/static/5b7ela0Obe2ccd10a60359216/t/62eb12{8b0c0ae524d1867d2/1659572985972/Govern
ment+tresponse+totthe+2015+review-+of+the+Charter+of+Human+Rights+and+ResponsibilitiestAct+_+Department+of+Ju
stice+and+Community+Safety+Victoria.pdf>.

7 Human Rights Act 2019 (Qld) s 36.

80 Human Rights Act 2019 (Q1d) s 37.

81 Human Rights Act 2019 (Q1d) s 28.
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statutory reviews of the operation of the Qld Human Rights Act, and deal with complaints made under
the Act.®? The availability of an accessible dispute resolution mechanism for alleged contraventions of
human rights by public entities is a key difference between the Queensland regime and its Victorian
and ACT counterparts.®

2.4.3 The Qld Human Rights Act applies to Queensland Government departments and agencies, local
councils, courts (when acting in an administrative capacity) and ‘functional public entities’—
organisations providing services to the public on behalf of the state government®—and requires that all
these entities consider human rights and perform public duties in a way that is compatible with the Qld
Human Rights Act.® The Act includes exemptions for religious organisations, if the act or decision is
done or made in accordance with the doctrine of the religion concerned and is necessary to avoid
offending the religious sensitivities of the people of the religion.®

2.4.4 AsinVictoria and the ACT, the Qld Human Rights Act does not require particular human rights
compatibility outcomes, but adopts a process for the Parliament to scrutinise all proposed laws for
compatibility with human rights, by requiring that:

e all new Bills introduced into Parliament include a statement of compatibility with human
rights;®’

e all subordinate legislation include a certificate of compatibility with human rights;* and

e portfolio committees® examine Bills and report to the Legislative Assembly about any
incompatibility with human rights.

2.4.5 1If a proposed instrument places limitations on protected rights, the statement (or certificate)
must explain the nature and extent of the limitations.”® Consistent with recommendations made in the
TLRI 2007 Final Report,’! the Human Rights Act 2019 (Qld) sets out factors that may be relevant in
deciding whether a limit on a human right is justifiable but does not prevent the Parliament from passing
legislation that does not satisfy those factors.*?

82 Human Rights Act 2019 (Q1d) Pt 4.

8 Examples of complaints reviewed by the Commission are outlined in its annual reports. See Queensland Human Rights
Commission, Annual Report 2020-21 (QHRC, 2021) 156-165

<https://www.qhrc.qld.gov.au/_data/assets/pdf file/0015/35511/Queensland-Human-Rights-Commission-Annual-Report-
2020-21.pdf>.

8 Human Rights Act 2019 (Qld) ss 5,9 & 58. For guidance on when organisations will be characterised as a ‘functional public
entity, see also Queensland Government, ‘Checklist: Public Entities under the Human Rights Act 2019’ (Queensland
Government, 2019) <www.forgov.qld.gov.au/__data/assets/pdf file/0026/182564/what-is-public-entity-under-human-rights-
act.pdf>. Any organisation can seek to be declared a functional public entity and become subject to the Human Rights Act
2019 (Qld) s 60. Agencies that outsource roles to functional public entities are not required to report on the functional public
entities’ compliance with obligations under the Act. An agency that funds a functional public entity to do work on its behalf
may include auditing or quality assurance management for human rights compliance in reporting obligations or procurement
criteria, however.

85 Human Rights Act 2019 (Qld) s 58.

86 Human Rights Act 2019 (Q1d) s 58(3).

87 Human Rights Act 2019 (Q1d) s 38.

8 Human Rights Act 2019 (Qld) s 41.

89 As a unicameral Parliament, Queensland does not have an Upper House tasked with scrutinising legislation. Consequently,
all Bills are referred to portfolio committees for consideration. The Qld Human Rights Act does not establish a stand-alone
Human Rights Committee, but instead requires all portfolio committees to consider human rights compatibility in their broader
review of Bills: Human Rights Act 2019 (Qld) ss 39, 40, 41.

0 Human Rights Act 2019 (Q1d) ss 38, 41.

°L TLRI 2007 Final Report, Recommendation 8.

92 The factors that may be relevant to determining whether a limitation on human rights is proportionate are found in s 13(2)
of the Human Rights Act 2019 (Qld). They include the nature of the right, the purpose of the limitation and how it achieves its
purpose, the importance of the purpose and whether there are any less restrictive and reasonably available ways to achieve the
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2.4.6 Inexceptional circumstances, Parliament may make an ‘override declaration’, exempting a law,
or part of a law, from the application of the Human Rights Act 2019 (QId) for a period of up to five
years. Override declarations may be re-enacted at the conclusion of the five years.”

2.4.7 The Human Rights Act 2019 (Qld) requires that all legislation® be interpreted in a way that is
compatible, or most compatible, with human rights and consistent with the purpose of the legislation.”®
If the Supreme Court or Court of Appeal determines that legislation cannot be interpreted in a way that
is compatible with human rights, it can make a declaration of incompatibility.” The Queensland Human
Rights Commission and the Attorney-General must be given a reasonable opportunity to intervene or
make submissions about a proposed declaration of incompatibility.’” If a declaration is made, Parliament
is advised, but the declaration does not have the effect of invalidating the legislation.?®

2.4.8 As in Victoria and the ACT, the Qld Human Rights Act requires courts and tribunals to act
consistently with human rights in performing administrative functions but exempts courts from the
public entity obligations when performing judicial functions.” As with Victoria, there is provision for
the direct application of certain human rights to the courts.'%

2.4.9 The Qld Human Rights Act does not provide a direct right of action, where a person claims that
a public authority has breached their human rights. However, where a separate legal right of action
exists under other legislation or common law, an applicant may also raise incompatibility with the Qld
Human Rights Act.!°! Like the Charter of Human Rights and Responsibilities 2006 (Vic) and the Human
Rights Act 2004 (ACT), the Qld Human Rights Act does not permit damages to be awarded for breaches
of human rights.!®

2.4.10 Where a question of law about the application of the Qld Human Rights Act, or interpretation
of other laws consistently with the Act, arises in a lower court or tribunal proceeding, the question may
be referred to the Supreme Court to decide.!®

2.4.11 The Attorney-General and the Queensland Human Rights Commission have the right to
intervene in proceedings in courts and tribunals, where there is a question of law about the application
of the Act or the interpretation of legislation in the way the Act requires.!%*

purpose, and the balance between the purpose of the restriction and the protection of human rights. See also Queensland
Government, ‘Guide: Developing Policy and Legislation that is Compatible with Human Rights’ (version 2, May 2020) 3. For
a discussion of whether the listed factors complicate the test of proportionality unnecessarily, see Chen, ‘The Human Rights
Act 2019 (Qld): Some Perspectives from Victoria’ 5. The Act also provides that correctional facilities will not be in breach of
human rights where limitations are justified on the grounds of security and good management: Human Rights Act 2019 (Qld)
s 126.

9 Human Rights Act 2019 (Q1d) ss 43, 45, 46. Any proposed override declaration must be accompanied by a statement of the
exceptional circumstances upon which it relies.

%4 Other than legislation subject to an override declaration: Human Rights Act 2019 (QId) s 48(5).

9 Human Rights Act 2019 (Qld) s 48.

% Human Rights Act 2019 (Qld) s 53.

97 Human Rights Act 2019 (Q1d) s 53(3). To date, no declarations of incompatibility have been made.

%8 Human Rights Act 2019 (Q1d) ss 55-57. The relevant Minister must notify the Parliament of a declaration of incompatibility
within six sitting days. The declaration is also referred to the relevant portfolio committee for consideration. The Minister must
table a response to the declaration of incompatibility within six months of notifying Parliament of the declaration.

% Human Rights Act 2019 (Q1d) s 9(4)(b).

100 Charter of Rights Act (Vic) s 6(2); Human Rights Act 2019 (QId) s 5(2)9(a).

01 Human Rights Act 2019 (Q1d) s 58.

192 Human Rights Act 2019 (Q1d) s 59(3).

193 Human Rights Act 2019 (Q1d) s 49.

104 Human Rights Act 2019 (QId) s 51. According to Victorian case law on this issue (which would be persuasive authority in
Queensland), the question of whether a Human Rights Act issue arises does not depend on the submissions of the parties, but
on the nature of the issues raised by the proceedings: Kortel v Mirik (2008) 28 VAR 405; [2008] VSC 103 at [16]. See also
Queensland Human Rights Commission, Intervention Guidelines <https://www.ghrc.qld.gov.au/resources/legal-
information/intervention-guidelines>.
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2.4.12 Any person concerned that a public entity is not acting or making decisions consistently with
the Qld Human Rights Act is required to complain directly to the public entity, in the first instance, to
encourage early resolution.!% This is said to have resulted a positive change in the processing of internal
complaints before they are escalated.!%

2.4.13 If an internal complaint is not addressed within 45 business days, or the complainant is
dissatisfied with the response,!?’ a complaint can be made to the Queensland Human Rights Commission
and referred for conciliation.!”® The Commission may refuse to deal with the complaint, if it is not made
within one year of the public entity’s decision or action.!%

2.4.14 In 2020-21, the Commission received 369 complaints relating to human rights: 151 were
accepted for conciliation; 47 were resolved through conciliation; 26 were referred to a tribunal.!''

2.4.15 In comparison to the Victorian and ACT human rights regimes, the Qld Human Rights Act
recognises a broader suite of rights.!'! It also provides a more accessible complaints mechanism for
redressing breaches of rights than exists in Victoria and the ACT, by providing a human rights complaint
and dispute resolution function of the Queensland Human Rights Commission.'”> The Qld Human
Rights Act has, nevertheless, been criticised for: maintaining override provisions; not providing a stand-
alone right of action for contraventions of human rights but instead requiring human rights claims to
‘piggy-back’ on other legal claims (mirroring the Victorian approach); and for not allowing damages to
be awarded for a breach of human rights.'”® The Queensland Human Rights Commissioner has also
suggested that the lack of a real threat of legal proceedings undermines any incentive for public entities
to resolve matters through conciliation.'*

2.4.16 A view expressed is that the advantages derived from a broad definition of public entity, and
the capacity for organisations to elect to be recognised as public entities, are diminished by the broad-
based exemption from the Act for religious organisations, particularly given the number of public
services delivered on behalf of government by religious organisations.!!> Further, it has been argued that
there is a risk that provisions allowing correctional facilities (including detention facilities for children
and youths) to justify policies that limit human rights on the grounds of security, good management,
and the safety and welfare of those held in detention!!®* may compromise the human rights protections
of people in detention.'!”

195 Human Rights Act 2019 (Q1d) s 65.

196 Queensland Human Rights Commission, Annual Report 2020-21 128-129.

197 Human Rights Act 2019 (Q1d) s 65(1). The Commission may accept complaints earlier than the expiry of 45 business days
in exceptional circumstances: Human Rights Act 2019 (Qld) s 65(2).

198 Human Rights Act 2019 (QId) s 65(1). For case studies of matters resolved through conciliation, see Queensland Human
Rights Commission, Annual Report 2020-21 156-165.

199 Human Rights Act 2019 (Q1d) s 70(1)(d).

110 pyrsuant to s 70 of the Human Rights Act 2019 (Qld), complaints may not be accepted for conciliation on a range of grounds,
including: because no internal complaint has been made to the public entity alleged to be in contravention of the Act; that the
complaint relates to a contravention which occurred more than one year prior to the making of the complaint; or that there is a
more appropriate course of action under another law.

1 See Appendix B.

12 1t is noted that there is a direct cause of action in the ACT for a breach by a public authority: see Human Rights Act 2004
(ACT) s 40C and discussion at [4.5].

113 Louis Schetzer, ‘Queensland’s Human Rights Act: Perhaps Not Such a Great Step Forward?” (2020) 45(1) Alternative Law
Journal 12.

114 Queensland Human Rights Commission, Annual Report 2020-21 140.

S Human Rights Act 2019 (Q1d) s 58(3) and Youth Justice Act 1992 (QId) s 263(7) & (8).

116 Corrective Services Act 2006 (Qld) s 5A.

17 See Chen, ‘The Human Rights Act 2019 (Qld): Some Perspectives from Victoria’ 10. See also Owen-D’Arcy v Chief
Executive of QCS [2021] QSC 273.
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2.4.17 As set out in the Qld Human Rights Act, the first review of the Act should occur as soon as
practicable after 1 July 2023 to consider: whether additional rights should be protected;!''® whether
further opportunities to commence legal proceedings or remedies should be provided; and whether
provisions relating to the Corrective Services Act 2006 (Qld) and the Youth Justice Act 1992 (Qld) are
operating as intended and not resulting in unjustifiable incursions on human rights.!!* The review will
be conducted by the Queensland Human Rights Commission.

2.4.18 The approach adopted in Queensland, and its implications for any reforms to the TLRI model,
are discussed in Parts 3 and 4.

2.5 Updates from the Commonwealth

2.5.1 In November 2008, the Australian Government established a National Human Rights
Consultation Committee (‘NHRCC?”), chaired by Father Frank Brennan, to undertake consultation on
preferred models for Commonwealth protection of human rights.

2.5.2 The NHRCC recommended adopting a Commonwealth Human Rights Act, along the lines of
legislation in the Australian Capital Territory and Victoria, to protect rights identified in international
treaties and ensure that legislation is compatible with human rights.!?° Consistent with the ‘dialogue’
approach, the proposed model allowed the High Court to declare existing legislation incompatible with
the Act and to refer it to Parliament for possible amendment.

2.5.3 In April 2010, in response to the NHRCC report, the Government released Australia’s Human
Rights Framework (‘the Framework’).”?! The NHRCC’s recommendation to implement a
Commonwealth Human Rights Act was not adopted; instead, the Framework proposed increasing
scrutiny of laws with a view to ensuring that Parliament is properly informed on the human rights impact
of proposed legislation. The Framework also included a suite of proposals to improve protection of
human rights, including: consolidation and simplification of federal anti-discrimination laws; an annual
Non Government Organisation Human Rights Forum; and increased resources to enable the Australian
Human Rights Commission to promote understanding of human rights across the community.!??

2.5.4 The Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) (‘Cth Scrutiny Act’) gave effect to
scrutiny commitments made in the Framework by:

o establishing the Parliamentary Joint Committee on Human Rights (‘PJCHR”)!?* to scrutinise
all new legislation for compatibility with human rights treaties to which Australia is a party;'?*
and

118 Including, but not limited to, rights under the International Covenant on Economic, Social and Cultural Rights, the

Convention on the Rights of the Child, the Convention on the Rights of Persons with Disabilities, and the Convention on the
Elimination of All Forms of Discrimination against Women s 95(4)(a).

119 Convention on the Elimination of All Forms of Discrimination against Women s 95.

120 National Human Rights Consultation Committee, National Human Rights Consultation Report (Commonwealth of
Australia, 2009), Recommendation 18 <https://alhr.org.au/wp/wp-content/uploads/2018/02/National-Human-Rights-
Consultation-Report-2009-copy.pdf>.

121 Attorney-General’s  Department, Australia’s Human Rights Framework (Commonwealth of Australia, 2010)

<https://nswbar.asn.au/circulars/2010/april/hr.pdf>.

122 Ibid.

123 Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) s 4. The Committee has 10 members (five from the House of
Representatives and five from the Senate); of these, five are Government members, four are Opposition members, and one is
a member from the minority parties or independents.

124 Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) s 7. The treaties covered by the scrutiny requirements are ICCPR,
ICESCR, International Convention on the Elimination of All Forms of Racial Discrimination, Convention on the Elimination
of All Forms of Discrimination against Women, Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, Convention on the Rights of the Child, and Convention on the Rights of Persons with Disabilities.
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e requiring all new Bills or legislative instruments introduced in Parliament to be accompanied
by a statement of compatibility with human rights.!?’

2.5.5 [Inrelation to the obligation for the PICHR to scrutinise legislation, on the tenth anniversary of
the PICHR, it was noted that the Committee had considered (on average) 225 Bills and 1,827 legislative
instruments per year.!?® In total, the PJCHR examined 2,254 Bills, of which 602 (27%) raised human
rights concerns requiring the Committee to comment.'?” The PJCHR also considered 18,000 legislative
instruments, commenting on 466 (3%).'%

2.5.6 The PJCHR also undertakes an education function and has released guidance on the
expectations for statements of compatibility and also key human rights compatibility issues in relation
to provisions that create offences and civil penalties.'” These expectations are that the statements of
compatibility are readily understandable; should identify whether any human rights are directly engaged
in the legislation; and, where legislation limits human rights, the statement of compatibility should
‘provide a detailed, reasoned and evidence-based assessment of each measure that limits rights’.!*

2.5.7 The PJCHR usually releases a scrutiny report during each joint sitting week,"*! providing an
overview of human rights considerations for new Bills or instruments, the Committee’s views on those
instruments’ compatibility with Australia’s human rights obligations, and any further information
required for the Committee to make final recommendations.'3> The PJCHR observes that it seeks to
include its assessment of Bills while they are still before Parliament, so as to allow parliamentarians to
consider human rights in making decisions on proposed legislation.'* This does not always occur,
however. The Australian Law Reform Commission has reported that, in the first five years of the
Cth Scrutiny Act’s operation, more than 50 Bills were passed before the PICHR had completed its
review.'** The PJCHR reported that, between 2012 and 2015, there was delay in reporting but that, since
2016, more than 90 per cent of all Bills have been reported on while they remained before the
Parliament.'%

2.5.8 Critique of the Commonwealth approach to human rights protection relates to the absence of a
human rights instrument, the lack of judicial supervision, and the ineffectiveness of the model as a way

125 Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) ss 8, 9; Parliamentary Joint Committee on Human Rights, Guidance
Note 1: Drafting Statements of Compatibility (Parliament of Australia, 2021)

<https://www.aph.gov.au/Parliamentary Business/Committees/Joint/Human_Rights/Guidance Notes and Resources>.

126 Charlotte Fletcher and Anita Coles, ‘Reflections on the 10th Anniversary of the Parliamentary Joint Committee on Human
Rights’ Senate Lecture Series (August 2022) <https://www.aph.gov.au/Parliamentary Business/Committees/Joint/Human_ R
ights/10_year anniversary of the committee>.

127 Tbid. It is noted that the Committee does not comment where the Bills may not have engaged any human rights, may have
promoted human rights, may have limited rights but it appeared these were permissible limits, and/or raised only marginal
human rights concerns.

128 Tbid 6.

129 Parliamentary Joint Committee on Human Rights, Guidance Notes and Resources

<https://www.aph.gov.au/Parliamentary Business/Committees/Joint/Human Rights/Guidance Notes and Resources>.

130 Parliamentary Joint Committee on Human Rights, Guidance Note 1: Expectations for Statements of Compatibility (2021)
<https://www.aph.gov.au/Parliamentary Business/Committees/Joint/Human_Rights/Guidance Notes_and Resources>.

131 Where there is a long break in the sitting calendar or Bills are particularly controversial, the PICHR may release scrutiny
reports outside sitting weeks.

132 Where a Minister responds to a request for further information, the response is included in the subsequent scrutiny report.
For published reports and Ministerial responses, see Parliamentary Joint Committee on Human Rights, Scrutiny Reports
<https://www.aph.gov.au/Parliamentary Business/Committees/Joint/Human Rights/Scrutiny reports>.

133 Fletcher and Coles, ‘Reflections on the 10th Anniversary of the Parliamentary Joint Committee on Human Rights’ 8.

134 Australian Law Reform Commission, Traditional Rights And Freedoms—Encroachments By Commonwealth Laws
(ALRC Report 129, 2016) ch 3 [3.79]. It is not stated how many Bills were passed after the PICHR completed its review.
135 Fletcher and Coles, ‘Reflections on the 10th Anniversary of the Parliamentary Joint Committee on Human Rights’ 9. It was
noted that there was a spike in the number of Bills that passed before the Committee’s comment in 2021. This was largely
attributable to legislation which was passed in response to the COVID-19 pandemic.
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to provide consistent scrutiny of legislation. The limitations of the Commonwealth approach are
described by Professor George Williams and Daniel Reynolds.

This regime differs from mechanisms in other democratic nations in that the role of
assessing laws against human rights standards and protecting against infringements is
vested exclusively in Parliament. No role is provided to the courts, nor does Australia
possess, at the federal level, a national Bill of Rights.!3¢

2.5.9 Williams and Reynolds express the view that the oversight provided by the Cth Scrutiny Act is
often fragmented, superficial, and delayed to the point that the PJCHR’s recommendations are rarely
mentioned in Parliamentary debate and have not led to better laws.'3” Williams and Reynolds argue that:

It is simply not realistic in [Australian’s Constitutional] system to expect that a
parliamentary scrutiny regime will overcome the power imbalance between [Parliament
and the Executive] ... In addition, in the absence of independent judicial supervision of
Parliament’s work, the incentives to comply with the regime are few.!3

2.5.10 However, the PICHR considers that there has been a gradual acceptance by parliamentarians
and the Executive of the Committee’s role, with its questions and advice to Parliament leading to an
engagement with its processes that ‘appears to have progressively become an expected norm’.'*’

2.5.11 The lessons learned from the Commonwealth experience in a scrutiny-only model are discussed
in more detail in Parts 3 and 4.

136 George Williams and Daniel Reynolds, ‘The Operation and Impact of Australia’s Parliamentary Scrutiny Regime for
Human Rights’ (2015) 41(2) Monash University Law Review 469
<https://www.monash.edu/__data/assets/pdf file/0006/446181/Vol412_ Williams.pdf>. See also Daniel Reynolds and George
Williams, ‘Evaluating the Impact of Australia’s Federal Human Rights Scrutiny Regine’ in Julie Debeljak and Laura Grenfell
(eds), Law Making and Human Rights (LawBook Co, 2020) ch 3.

137 Fletcher and Coles, ‘Reflections on the 10th Anniversary of the Parliamentary Joint Committee on Human Rights’.
138 Williams and Reynolds, ‘The Operation and Impact of Australia’s Parliamentary Scrutiny Regime for Human Rights’ 507.
139 Fletcher and Coles, ‘Reflections on the 10th Anniversary of the Parliamentary Joint Committee on Human Rights’ 34.
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Part3

Approaches to Human Rights in the
Development of Law and Policy

3.1 Introduction

3.1.1 The research questions set for this Research Paper require examination of events during the
Review Period (2007-2022) which involve human rights issues and may have implications for the
recommendations made by the Tasmanian Law Reform Institute (‘TLRI”) in its 2007 Final Report. This
Research Paper does not provide a comprehensive overview of all relevant legislative and policy
reforms touching on human rights in the Review Period; rather, Part 3 discusses legislative
developments and the implications of approaches specifically taken in response to:

e political communication and protest;
e responses to COVID-19;

e protection of privacy;

e treatment of prisoners;

e housing; and

e religious freedom.

3.1.2 Inthis Part, the TLRI examines selected events in the Review Period with a view to considering
whether a Human Rights Act is made more or less necessary. It also considers whether amendments or
improvements should be made to the model for a human rights enactment contained in the 2007 Final
Report and, if so, whether some features of the experiences of jurisdictions with human rights
enactments can be used to revise and refine the model for a human rights enactment for Tasmania set
out in the 2007 Final Report. Considerable differences have been identified in the approach of the
various Australian Parliaments to the protection and promotion of human rights viewed from the
perspectives of the ‘effectiveness of ... human rights scrutiny, and the degree of sensitivity of law-
making to human rights guarantees or principles’.!* Relevant here is the variety of factors relating to:
the structure and powers of the scrutiny body (for example, the type of body, its powers and procedures,
its composition); the degree to which a human rights culture exists within the Parliament and the
scrutiny body; the influence of the scrutiny body; the nature of the dialogue/engagement between the
Parliament, the scrutiny body, other stakeholders and the public; the time allowed for scrutiny; and the
clarity of the human rights standards used for assessment. Related to these factors is the development
of human rights discourse or a ‘dialogue’, which has been described as ‘central to the perception and
practice of human rights scrutiny in Australia’.'*!

3.1.3 The examination of events in the Review Period is focused on several key themes relating to
the value of a legislated human rights enactment: (1) establishing a transparent process and a mechanism
for scrutiny to facilitate the development of a human rights discourse; (2) facilitating a structured
process to allow for the weighing up/balancing of competing rights; (3) influencing legislative

140 Julie Debeljak and Laura Grenfell, ‘Diverse Australian Landscapes of Law Making and Human Rights’ in Julie Debeljak
and Laura Grenfell (eds), Law Making and Human Rights (LawBook Co, 2020) ch 1 [1.10].
141 Simon Rice, ‘Allowing for Dissent: Opening Up Human Rights Dialogue in the Australian Parliament’ in Julie Debeljak
and Laura Grenfell (eds), Law Making and Human Rights (LawBook Co, 2020) ch 4 [4.40].
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development and policy outcomes; and (4) application by the courts of human rights principles. This
examination contrasts the experience in Tasmania with approaches taken in jurisdictions with human
rights enactments and considers how those experiences can be used to inform this review.

3.1.4 As we have acknowledged, a human rights enactment does not mean that all human rights
challenges will be resolved in Tasmania, or that problems of social inequality and injustice will no
longer exist. Based on the results of this review, however, the TLRI remains of the view that human
rights enactments have the potential to play an important role in providing greater transparency and
explicit consideration of human rights in government decision-making, as well as improving community
understanding of human rights and how they can be protected. The model for a human rights enactment
set out in the 2007 Final Report recognised Parliamentary sovereignty, while seeking to encourage a
dialogue about human rights across the three arms of government (executive, legislative and judicial)
and within the community.'*> The value of a human rights enactment, as outlined in the 2007 Final
Report, lies in providing a clear and accessible statement of fundamental rights that can operate as a
touchstone or general gauge by which to evaluate legislative and policy decisions. Human rights
enactments aim to raise community awareness of human rights and encourage systematic development
and observance of processes that are responsive to human rights across all arms of government.

3.2 Overview of Key Events in the Review Period
The legislation relating to the right to protest

3.2.1 Laws that place restrictions on political communication and protest activities create tension
between rights of political expression and assembly, on one hand, and the safety of business operators
and workers and their right not to be obstructed in the lawful pursuit of their work, on the other. These
laws include anti-protest legislation that operates in workplaces and safe access zones. Human rights
enactments can provide a framework to clearly articulate the competing rights and potentially provide
transparency in the human rights dialogue around the balancing of different interests.'*’

3.2.2 In Tasmania, the ad hoc nature of human rights scrutiny appears to be evident in the legislative
response to the enactment of anti-protest laws during the Review Period.

3.2.3 The Workplaces (Protection from Protesters) Act 2014 (Tas) sought to prevent protests from
occurring on ‘business premises’ or related ‘business access areas’. The balance between political
communication and the rights of workplaces reflected in this Act was the subject of criticism by the
United Nations Office of the High Commissioner for Human Rights as limiting a range of civil and
political rights—including freedom of speech, freedom of political communication, freedom of
movement, and freedom of association.'** The United Nations High Commissioner was of the view that
the anti-protest Bill “would almost certainly run afoul of Australia’s human rights obligations, which

142 TLRI 2007 Final Report [4.2.26].

143 See [3.3].

144 See, for example, United Nations High Commissioner for Human Rights, ‘UN Experts Urge Tasmania to Drop its Anti-
Protest Bill’ (Press Release, 9 September 2014)
<www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15002&LangID=E>; Maina Kiai, Report of the Special
Rapporteur on the Rights to Freedom of Peaceful Assembly and of Association: Addendum — Observations on
Communications Transmitted to Governments and Replies Received, 29th session, UN Doc A/HRC/29/25/Add.3 (10 June
2015) 41 [211]-[212]; Matthew Verney (Law Society of Tasmania), ‘Workplaces (Protection from Protesters) Bill 2014’
(Media Release, 29 October 2014); Amnesty International, ‘Draconian Anti-Protest Legislation Would Take Tasmania Back
to the Dark Ages’ (Media Release, 15 November 2019) <https://www.amnesty.org.au/draconian-anti-protest-legislation-
would-take-tasmania-back-to-the-dark-ages/>.
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Tasmania is also obliged to uphold’.'*® The validity of this Act was challenged in the High Court; in
2017, by a majority of 6:1, the Court struck down core provisions on the ground that they impermissibly
interfered with the implied freedom of political communication protected by the Commonwealth
Constitution.'#

3.2.4 Two further attempts to make amendments to the Workplaces (Protection from Protesters) Act
2014 (Tas) were criticised by legal and human rights experts and organisations, including the TLRI, for
failing to minimise or moderate limitations on human rights and freedoms.'*” The draft Bills were not
referred to a Committee for consideration and, in the public consultation on an exposure draft of the
Bill, there was no explanation provided as to how the amendments would avoid further constitutional
invalidity. Neither was there a statement on the Bill’s consistency with international human rights
norms, or whether and how it avoided unjustifiable intrusion on fundamental common law and statutory
rights and freedoms.'#®

3.2.5 In contrast, in Tasmania, a Committee was convened for the Reproductive Health (Access to
Terminations) Bill 2013 (Tas). The Reproductive Health (Access to Terminations) Act 2013 (Tas)
(‘Reproductive Health Act’) decriminalised abortion and introduced ‘safe access zones’ preventing
harassment and protest activity within 150 metres of facilities providing abortion services. The safe
access zone provisions were designed to protect the privacy, safety, dignity, and wellbeing of patients
accessing abortion services and the staff providing those services, by prohibiting certain behaviours,
such as harassment, obstruction, and filming near clinics.'* During the legislative process, the Bill was
referred to the Legislative Council Sessional Government Administration Committee ‘A’ for inquiry.
The Committee called for public submissions and held public hearings, before reporting to the
Legislative Council. A range of submissions addressed the human rights they considered would be
affected by the Bill, including the right to life, reproductive rights, religious freedoms, and freedom of
political expression. The Committee’s report outlined a range of competing views on the impact of the
safe access zones on freedom of political communication and the right to protest. After considering the
competing rights, the Committee concluded that the safe access zone provisions were ‘justified because
women and staff have been subject to harassment, physical violence, vilification and intimidation when

145 United Nations High Commissioner for Human Rights, ‘UN Experts Urge Tasmania to Drop Its Anti-Protest Bill’; see
similarly, in 2016, the Report of the Special Rapporteur on the Situation of Human Rights Defenders on his Mission to
Australia, tabled 28 February 2018 A/HRC/37/51/Add.3.

146 Brown v Tasmania [2017] HCA 43.

147 For example, the Gilbert + Tobin Centre for Public Law and the Centre for Crime, Law and Justice at the University of
New South Wales submitted that key provisions in the Bill infringed the implied freedom of political communication, were
discriminatory in their practical operation, and effected a reversal of the onus of proof in some circumstances: Gilbert + Tobin
Centre for Public Law and the Centre for Crime, Law and Justice, ‘Submission to Department of Justice (Tasmania),
Community Consultation: Workplaces (Protection from Protesters) Amendment Bill 2019’ (2019); Similarly, the Tasmanian
Council of Social Service (‘TasCOSS’) noted that the revised Bill impinged upon the right of freedom of assembly and that
this right ‘for the purpose of political expression’ was vital for marginalised members of the community: TasCOSS,
‘Submission to Department of Justice (Tasmania), Community Consultation: Workplaces (Protection from Protesters)
Amendment Bill 2019’ (2019). See also TLRI, ‘Submission to Department of Justice (Tasmania), Community Consultation:
Workplaces (Protection from Protesters) Amendment Bill 2019’ (3 March 2019).

148 See TLRI, ‘Submission to Department of Justice (Tasmania), Community Consultation: Workplaces (Protection from
Protesters) Amendment Bill 2019°. This Bill was not passed; the Tasmanian Government subsequently enacted anti- protest
amendments to the Police Offences Act 1935 (Tas), with the passage of the Police Offences Amendment (Workplace Protection)
Act 2022 (Tas).

149 During the Second Reading Speech, then Minister for Health (Hon Michelle O’Byrne MP) said that, ‘A democracy has
many different freedoms, some of which conflict with each other. The right to protest, if exercised without restraint, can
interfere with other people’s rights of privacy and freedom from abuse ... I believe access zones provide the appropriate
balance between the right to protest and protecting women from being exposed to those who seek to shame and stigmatise
them’. Tasmania, Parliamentary Debates, House of Assembly, 16 April 2013, 44 (Michelle O’Byrne).
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attending premises at which terminations are provided’.!*® The Legislative Council passed the
legislation.'®! The validity of this legislation was upheld in a subsequent High Court challenge.'*?

3.2.6 As with Tasmania, Victorian legislation that imposed restrictions on protest activity at
workplaces has been subjected to criticism on human rights grounds.!>? Legislation has also been passed
in relation to safe access zones in the vicinity of abortion services in Victoria.!> In contrast to the
Tasmanian position, however, a statement of compatibility document was prepared for both Victorian
Bills, thus allowing for greater scrutiny and transparency of human rights considerations, as outlined
below.

3.2.7 In August 2022, the Victorian Government enacted the Sustainable Forests Timber Amendment
(Timber Harvesting Safety Zones) Act 2022 (Vic), which imposed penalties on those taking part in
protest action in native forest logging areas. Like the Tasmanian legislation, the Act has been criticised
as disproportionate, unjustified, and lacking sufficient safeguards and oversight.'"”> Unlike the
Tasmanian position, a statement of compatibility was prepared in relation to the Act, which allowed for
Parliamentary scrutiny and transparency in relation to the human rights issues that were taken into
account in developing the legislation.'>

3.2.8 Similarly, the Victorian legislation in relation to protesting in the vicinity of abortion facilities
was accompanied by a statement of compatibility. Part 9A of the Public Health and Wellbeing Act 2008
(Vic)'¥ prohibits behaviour within a radius of 150 metres of any facility providing abortion services,
including harassment, obstruction, intimidation, or recording people accessing the facility. The Act also
prohibits ‘any communication in relation to abortion able to be seen or heard by a person in the safe
access zone that is reasonably likely to cause distress or anxiety’. The human rights implications of this
legislation were addressed in the statement of compatibility provided in accordance with the Vic Human
Rights Charter. The broad prohibition of ‘communications’ was justified on the basis that limiting the
prohibition to intimidating, harassing, or threatening conduct or conduct that impedes access, would
impede enforcement and impose responsibility on vulnerable people to pursue complaints. The
statement also considered that it was necessary to protect staff members and others from the “harmful
effect of the otherwise peaceful protests given their sustained nature and the background of extreme

conduct against which they occur’.!>

3.2.9 While most protest activity is regulated by State and Territory legislation, within its limited
remit, the Commonwealth has also sought to impose restrictions on protest activity. The Criminal Code
Amendment (Agricultural Protection) Act 2019 (Cth) was introduced in response to actions by animal
rights activists on farming properties protesting the conditions in which animals were kept, processed,

150 Parliament of Tasmania, Legislative Council Government Administration Committee ‘A’, Final Report on Reproductive
Health (Access to Terminations) Bill 2013 (Report, 2013) 81, Finding 25.

51 Reproductive Health (Access to Terminations) Act 2013 (Tas).

152 Clubb v Edwards, Preston v Avery [2019] HCA 11. In this case, Preston challenged the constitutionality of the charges of
engaging in prohibited behaviour in a safe access zone under s 9(2) of the Reproductive Health Act on the basis that the safe
access zone provisions impermissibly burdened the implied freedom of political communication in the Constitution.

153 Sustainable Forests Timber Amendment (Timber Harvesting Safety Zones) Act 2022 (Vic). The passage of an anti-protest
law relating to workplaces in Queensland predated the enactment of the Human Rights Act 2019 (Qld), so that the proposed
legislation was not required to be accompanied by a statement of compatibility with human rights.

154 Public Health and Wellbeing Act 2008 (Vic).

135 See open letter to the Premier, and Ministers for Workplace Safety and Agriculture. Environmental Justice Australia, ‘Legal,
Human Rights and Environment Groups call on Victorian Government to Withdraw Draconian Anti-Protest Laws’ (Media
Release, 8 June 2022) <https://envirojustice.org.au/press-release/legal-human-rights-and-environment-groups-call-on-
victorian-government-to-withdraw-draconian-anti-protest-laws/>.

156 Victoria, Parliamentary Debates, Legislative Council, 24 May 2022, 1912 (Mary-Ann Thomas).

157 Inserted by the Public Health and Wellbeing Amendment (Safe Access Zones) Act 2015 (Vic).

158 Victoria, Parliamentary Debates, Legislative Assembly, 22 October 2015, 3973 (Statement of Compatibility). The Act
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and slaughtered.'>® Under the process created for the review of draft legislation from a human rights
perspective, the Parliamentary Joint Committee on Human Rights (‘PJCHR’) considered the impact of
the new offences on freedoms of expression and assembly. The Committee noted that the explanatory
notes and statement of compatibility were deficient and sought the Minister’s advice on the
proportionality of any burden on those freedoms.'® Indicating a weakness of the Parliamentary scrutiny
model, no response was received from the Government before the proposed legislation was debated.'®!
The Senate Standing Committee on Legal and Constitutional Affairs also held an inquiry into the Bill.
Submissions to the inquiry raised concerns that it contravened the implied Constitutional freedom of
political communication and would discourage whistleblowers from revealing abuses.'®? Despite these
concerns, the government-dominated Committee recommended that the proposed laws be passed.'®
Again, the lack of response to concerns regarding the human rights implications of this legislation points
to the shortcomings of a Parliamentary committee scrutiny-only approach to protection of human rights.

Responses to COVID-19

3.2.10 As with other jurisdictions, the Tasmanian Government’s coronavirus (‘COVID-19”) response
imposed wide-ranging restrictions. Many of the legislative restrictions were enforced by threat of
significant criminal penalties. In times of crisis, human rights, and the ways in which competing rights
are balanced, limited, and respected, are particularly important. COVID-19 was a worldwide pandemic
with significant consequences for societies and health. In response to the public health emergency,
governments across Australia passed a range of laws to deal with the COVID-19 pandemic. Many of
these laws were introduced rapidly and often gave authorities extraordinary powers to make decisive
public health decisions that would interfere with human rights and individual liberties (such as freedom
of movement and association), while seeking to protect other rights (such as the right to life and the
right to health).

3.2.11 InMarch 2020, the Tasmanian Government responded to the threat of the COVID-19 pandemic
by declaring a public health state of emergency under the Public Health Act 1997 (Tas), allowing the
Director of Public Health to ‘require a person to quarantine or isolate, require a person to undergo a
clinical assessment, ban entry of people to an area or remove people from an area, and take any action
required to manage the threat coronavirus poses to public health’.!%* In addition, the Premier declared a
state of emergency under the Emergency Management Act 2006 (Tas),'® allowing the State Controller
to exercise broad powers, including: issuing directions that restrict movement; closing public places;

introduced a new offence into the Commonwealth Criminal Code Act 1995 of using a carriage service to incite trespass on
agricultural land. This offence carries a penalty of up to 12 months imprisonment. Another offence created by this Act (using
a carriage service to incite property damage or theft on agricultural land) carries a penalty of up to five years imprisonment:
Criminal Code Act 1995 (Cth) s 474.47.

160 Parliamentary Joint Committee on Human Rights, Human Rights Scrutiny Report 3 of 2019 (30 July 2019) 3-10
<https://www.aph.gov.au/Parliamentary Business/Committees/Joint/Human Rights/Scrutiny reports/2019/Report 3_of 20
19>.

161 See further discussion at [3.3].

162 For example, the Law Council and the NSW Council for Civil Liberties, citing ABC v Lenah Game Meats Pty Ltd [2001]
HCA 63, concluded that the High Court would be likely to find the proposed offences invalid: see Gabrielle Bashir, Co-Chair,
National Criminal Law Committee, Law Council of Australia, Committee Hansard, 12 August 2019, 20
<https://www.lawcouncil.asn.au/about-us/advisory-committees/national-criminal-law-committee>; NSW Council for Civil
Liberties, Submission 65 (31 July 2019) 4 <https://www.nswccl.org.au/nsweel submissions>.

163 Senate Legal and Constitutional Affairs Legislation Committee, Report of Inquiry into Criminal Code Amendment
(Agricultural Protection) Bill 2019 (September 2019)

<https://www.aph.gov.au/Parliamentary Business/Committees/Senate/Legal and Constitutional Affairs/Agriculturalprotect
ion/Report>.

164 A Public Health Emergency for Tasmania was declared on 17 March 2020. The declaration has been extended several
times.

165 Emergency Management Act 2006 (Tas); Declaration of State of Emergency, 19 March 2020: Tasmanian Government
Gazette, No 21953, 20 March 2020. This State of Emergency was extended multiple times.
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searching people, places, and vehicles; and directing resources to be made available for the emergency
166
response.

3.2.12 Under these Acts, restrictions were placed on freedom of movement and association and —in a
particularly controversial aspect of the COVID-19 response — mandatory vaccination was authorised.
As these restrictions were made by way of direction under the Public Health Act 1997 and Emergency
Management Act 2006, there was minimal parliamentary scrutiny of the ‘lockdown’ requirements, the
requirements for vaccination, border restrictions, and controlling ‘the community’s daily freedom of
movement and activities, with potential relevance to people’s human rights’.'®” Neither did Parliament
or the Joint Standing Committee on Subordinate Legislation (‘JSCSL’) undertake oversight of
subordinate legislation.

3.2.13 While the COVID-19 Disease Emergency (Miscellaneous Provisions) Act 2020 (‘Tas Covid
Act’),'®® provided for the issuing of ‘notices extending, amending, suspending or protecting the
operation, effect and procedure of law and government in the state’!®® and allowed for JSCSL scrutiny
of directions made under that Act, this oversight did not occur for the majority of legislative instruments
responding to the public health crisis. The JSCSL was empowered to meet, even during a period of
parliamentary adjournment, and to review all regulations to consider whether they unreasonably
trespassed on ‘personal rights and liberties’.!” However, the Directions giving effect to the various
restrictions and requirements outlined above were not issued under the Tas Covid Act and so did not
fall within the review jurisdiction of the JSCSL.!"! In contrast, notices under the Tas Covid Act that
were subjected to scrutiny by the JSCSL were largely related to administrative and logistical
arrangements for public authorities to satisfy public health restrictions.!”

3.2.14 The Tasmanian response to the COVID-19 pandemic has subsequently been considered by two
bodies: the standing Public Accounts Committee and a specifically established Economic and Social

166 These powers are contained in Schedule 2 of the Emergency Management Act 2006 (Tas).

167 Advice from Meg Webb MLC (Appendix C contains a list of all those who provided advice to the TLRI pursuant to
requesting that the Institute prepare this Report). See also Tasmania, Parliamentary Debates, Legislative Council, 30 April
2020, 88 (Meg Webb).

168 See also COVID-19 Disease Emergency (Miscellaneous Provisions) Act (No. 2) 2020 (Tas), which amended the Public
Health Act 1997 (Tas) provisions regarding directions of the Director of Health the duration of emergency declarations and
infringement notices.

169 Brendan Gogarty and Gabrielle Appleby, ‘The Role of Tasmania’s Subordinate Legislation Committee during the COVID-
19 Emergency’ (2020) 45(3) Alternative Law Journal 188, 191. Emergency Managers include employees of Biosecurity
Tasmania, Tasmania Police and others authorised by the Director of Public Health to ensure compliance with directions. See
Authorisation of Emergency Powers under the Emergency Management Act 2006 (Tas), Darren Hine (State Controller), 21
March 2020, Tasmanian Government Gazette, No 21954.

170 Subordinate Legislation Committee Act 1969 (Tas) s 8(1)(a)(iii). However, analysis of previous reports by the Committee
suggests that the Committee’s reports rarely ‘overtly engage with or articulate any common law rights issues’ and that ‘rights
analysis plays only a limited role in the work of the Committee’: Rose Mackie and Anja Hilkemeijer, ‘Human Rights Scrutiny
in Tasmania’s Parliament: Time to Move Beyond the Smoke and Mirrors’ in Julie Debeljak and Laura Greenfell (eds), Law
Making and Human Rights (LawBook Co, 2020) ch 17 [17.50]. The role and impact of the Committee is discussed further at
[3.3.11-3.3.3].

17l Meg Webb, ‘Premier, An Emergency Committee Will Protect Tasmanian Democracy’, Mercury (online, 8 April 2020).
Gogarty and Appleby argue that it is possible to interpret the directions and declarations made under the Public Health Act
1997 (Tas) as regulations, which would then bring them under the remit of the Subordinate Legislation Committee. See Gogarty
and Appleby, ‘The Role of Tasmania’s Subordinate Legislation Committee during the COVID-19 Emergency’ 192— 194.

172 These have included waiving curfews for vaccination sites, allowing online court proceedings, extending the expiration
date of planning approvals, and allowing pop-up health clinics without planning approvals: Notice under s 17 of the COVID-19
Disease Emergency (Miscellaneous Provisions) Act 2020 (Tas) (Magistrates Court — Electronic Service and Witnessing);
Notice under s 20 of the COVID-19 Disease Emergency (Miscellaneous Provisions) Act 2020 (Tas) (Magistrates Court —
Proceedings).
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Recovery Advisory Council (‘PESRAC?).!”® Neither body was directed to consider the legislative or
policy responses from a human rights perspective.

3.2.15 As with Tasmania, jurisdictions with human rights enactments were required to implement an
urgent response to the emerging pandemic and, in responding, did impose restrictions on human rights,
which, in some cases, were greater than the Tasmanian restrictions. In particular, the Victorian
Government’s response to COVID-19 throughout the pandemic has been criticised for raising
significant human rights concerns, with some measures being viewed as discriminatory. Melbourne was
the site of some of the largest protests against lockdown measures, border restrictions, and vaccine
mandates.'”* In contrast to the process by which human rights considerations were addressed in
Tasmania, there was an obligation in Victoria to identify any implications for human rights in a clear
and transparent manner in the passage of legislation and associated regulations. In some instances, the
scrutiny process also led to reviews and calls for redress for violations of human rights.

3.2.16 In Victoria, the Covid Bill was accompanied by a statement of compatibility detailing the Bill’s
effect on human rights and justifications for provisions limiting rights.!”> The Victorian Equal
Opportunity and Human Rights Commissioner considered that the statement:

shows that [the Government] has given careful consideration to balancing human rights
and any necessary limitations during this period ... This is a compelling example of the
Charter in action, showing that it is possible to enact emergency measures while still
ensuring human rights considerations are central to the law-making process.!”

3.2.17 Inthe ACT, the COVID-19 Emergency Response Bill 2020 (‘ACT Covid Bill’) was declared to
be a ‘significant Bill’ that required a detailed human rights analysis because it affected so many of the
rights in the Human Rights Act 2004 (ACT)."”” The ACT Covid Bill was accompanied by a detailed
statement of compatibility outlining the human rights implications of the legislation.!”®

3.2.18 Similarly, in Queensland, both the Public Health and Other Legislation (Public Health
Emergency) Amendment Act 2020 (QId) and the COVID-19 Emergency Response Act 2020 (Qld) were
also accompanied by detailed human rights compatibility statements.!” The statement of compatibility

173 For the terms of reference for the Standing Committee of Public Accounts Inquiry into the Tasmanian Government’s
response to the COVID-19 pandemic, see <www.parliament.tas.gov.au/ctee/joint/Current%20Inquiries/pac/Covid-
19%20response/ToR%20C19.pdf>.

174 The approach to non-COVID-19 related protest activity is discussed further at [3.2.1]-[3.2.9].

175 See Statement of Compatibility, COVID-19 Omnibus (Emergency Measures) Bill 2020: Victoria, Parliamentary Debates,
House of Assembly, 23 April 2020, 1179 (Daniel Andrews). Section 7(2) of the Charter of Human Rights and Responsibilities
Act 2006 (Vic) stipulates that rights are subject to ‘reasonable limits’ under certain conditions. See also the Victorian Equal
Opportunity and Human Rights Commission register of rights, ‘a real-time snapshot of which rights had been limited and the
justification for those limitations’: Victorian Equal Opportunity and Human Rights Commission, ‘Human Rights and
Victoria’s COVID-19 Omnibus (Emergency Measures) Act — May 2020’
<https://www.humanrights.vic.gov.au/resources/human-rights-and-victorias-covid-19-omnibus-emergency-measures-act-
2020/>.

176 Victorian Equal Opportunity and Human Rights Commissioner, ‘Scrutiny of New Emergency Laws Essential to Monitor
any Human Rights Impacts’ (Media Release, 24 April 2020) <https://www.humanrights.vic.gov.au/news/scrutiny-of-new-
emergency-laws-essential-to-monitor-any-human-rights-impacts/>.

177 The ACT Covid Bill, which became the Covid Emergency Response Act 2020 (ACT), made several changes to court
proceedings, visits to correctional facilities, background checks on volunteers, portability of long service leave, and measures
to allow for a moratorium on eviction of commercial and residential tenants, rental negotiations, and restricting property
inspections. The Public Health (Emergencies) Amendment Act 2020 (ACT) was also enacted to extend the timeframe for
declared public health emergencies.

178 See generally, Explanatory Statement, COVID-19 Emergency Response Bill 2020 (ACT)

<https://www legislation.qld.gov.au/view/pdf/bill.first.exp/bill-2020-011>.

179 See Statement of Compatibility: COVID-19 Emergency Response Bill 2020 (State of Queensland, 2020)
<https://www.legislation.qld.gov.au/view/pdf/bill first.hrc/bill-2020-011>; Statement of Compatibility: Public Health and
Other Legislation (Public Health Emergency) Amendment Bill 2020 (State of Queensland, 2020)

<https://www .legislation.qld.gov.au/view/pdf/bill.first.hrc/bill-2020-005>.
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for the COVID-19 Emergency Response Bill noted that safeguards within the Bill and requirements
and obligations found in the Human Rights Act 2019 (QId) would ensure that Queenslanders’ human
rights would be protected. '8

3.2.19 Given the urgency necessitated by the pandemic, the process set out in the human rights
enactments was modified to allow for a timely response. For example, due to the emergency nature of
the ACT Covid Bill, the Bill was passed before the scrutiny review process was completed, deferring
the human rights assessment post-enactment.'®! In its subsequent review, the Standing Committee on
Justice and Community Safety (‘ACT Scrutiny Committee’) found that the ACT Covid Act was
predominantly human rights compliant. The ACT Scrutiny Committee concluded that, where rights
were limited by the Act, appropriate justification had been provided in the explanatory statement.'s? In
addition, the Committee was provided with a draft copy of a subsequent amending Bill and explanatory
statement prior to its introduction to Parliament. The Committee raised various concerns with the
Attorney-General, who made several amendments to address those concerns before the amendment Bill
was introduced. The revised Bill was passed shortly after its introduction. !

3.2.20 There was also ongoing parliamentary scrutiny of legislation under the framework of the human
rights enactments. The ACT Parliament established the Select Committee on the COVID-19 Pandemic
Response (‘ACT Covid Select Committee’) at the outset of the pandemic to consider and report on the
government’s response to the pandemic.'® It produced five reports; the government responded to the
recommendations made in each report.

3.2.21 As with the ACT, in Queensland, standing rules allow Bills declared to be urgent to be debated
without scrutiny by the relevant portfolio committee, including scrutiny of human rights.!'®> Both the
Public Health and Other Legislation (Public Health Emergency) Amendment Act 2020 (QId) and the
COVID-19 Emergency Response Act 2020 (Qld) were declared urgent and passed with little
consultation.'®® Subsequent Bills, such as the COVID-19 Emergency Response and Other Legislation

180 Statement of Compatibility: COVID-19 Emergency Response Bill 2020 21, 25-26. The Statement noted that entities
exercising powers under the Bill would be ‘public entities’ under the Human Rights Act 2019 (Qld) and would therefore be
required to ‘give proper consideration to human rights and exercise the power in a manner that is compatible with human rights
under section 58 of the HR Act’.

181 The Bill was passed on 2 April 2020, but not notified to the Standing Committee on Justice and Community Safety until 7
April 2020. As part of the Second Reading Speech, the Chief Minister noted that the ‘government has also undertaken to ensure
that any future regulations dealing with the COVID-19 crisis will be provided to the Assembly scrutiny committee at least 48
hours in advance’: Legislative Assembly for the Australian Capital Territory, Hansard, 2 April 2020, 749 (Andrew Barr). It is
noted that the ACT Human Rights Act requires a Parliamentary Committee to assess the human rights implications of Bills and
to report to the Legislative Assembly; however, laws are not invalid if they have not been subject to this scrutiny prior to
enactment: see Human Rights Act 2004 (ACT) s 38. The relevant committee is the Justice and Community Safety (Legislative
Scrutiny Role) Standing Committee (‘ACT Scrutiny Committee”).

182 Standing Committee on Justice and Community Safety (Legislative Scrutiny Role), Legislative Assembly for the Australian
Capital Territory, Scrutiny Report (Report 41, 28 April 2020) 1. The Committee’s report highlighted particular areas of
concern, such as the defined period of emergency, issues concerning notifiable instruments and changes to the right to trial by
jury, and invited the Minister responsible to respond: Scrutiny Report 1-5.

183 Standing Committee on Justice and Community Safety (Legislative Scrutiny Role), Legislative Assembly for the Australian
Capital Territory, Scrutiny Report (Report 42, 19 May 2020) 1. This process took a total of seven days.

184 See Select Committee on the COVID-19 Pandemic Response, Legislative Assembly for the Australian Capital Territory
(Dissolved) <https://www.parliament.act.gov.au/parliamentary-business/in-committees/previous-assemblies/select-
committees-ninth-assembly/select-committee-on-the-covid-19-response>. Notably, the Committee was established early in
the emergency period, at the same time as the COVID-19 Emergency Response Bill 2020 (ACT) was passed on 2 April 2020.
185 Standing Rules and Orders of the Legislative Assembly 2014 (QId) std ord 137.

186 In relation to the Public Health and Other Legislation (Public Health Emergency) Amendment Bill 2020 (Qld), the Deputy
Leader of the Opposition indicated that, while the Opposition would support the Bill, they were deeply concerned about the
lack of time afforded for debating its provisions: Queensland, Parliamentary Debates, Legislative Assembly, 18 March 2020,
686 (Tim Mander). The COVID-19 Emergency Response Act 2020 (Qld) was introduced in the Legislative Assembly and
assented to within 48 hours.
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Amendment Bill 2021 (Qld) were subject to targeted consultation and pre-enactment inquiry by the
relevant Standing Committee.'®”

3.2.22 In regard to ongoing scrutiny, the Queensland Parliament did not establish a dedicated
Committee but made separate referrals to the Economics and Governance Committee to inquire into the
Queensland Government’s economic response, and to the Health, Communities, Disability Services and
Domestic and Family Violence Prevention Committee to inquire into the Queensland Government’s
health response.!®® Both inquiries held public hearings but lapsed before final reports were tabled
because of the State election.!®® The Interim Report of the Inquiry into the Queensland Government’s
health response to COVID-19 identified concerns regarding the human rights impact of mandatory
quarantine and other public health directions on vulnerable Queenslanders, including people with
disabilities, people in detention facilities, Aboriginal and Torres Strait Islanders, and older
Queenslanders.'”® Concerns about the human rights compatibility of Queensland Covid legislation were
also raised by the Queensland Human Rights Commissioner.'!

3.2.23 As with ACT and Queensland, there was limited preliminary scrutiny of the initial legislation
relating to COVID-19 in Victoria due to the time constraints. In Victoria, Parliament was recalled for
an emergency sitting to pass the COVID-19 Omnibus (Emergency Measures) Bill 2020 (Vic) (‘Vic
Covid Bill”).!"? Members of Parliament were offered briefings on the Victorian Covid Bill prior to its
introduction, but parliamentary debate was limited, and the bill was passed by both houses on the day
it was introduced. However, there was greater scrutiny of subsequent legislation from a human rights
perspective. In late 2021, the Victorian Government proposed a new Bill to replace the emergency
powers scheme that had been used to manage COVID-19 to that point with a new framework for
pandemic-related emergencies.'”® The Public Health and Wellbeing Amendment (Pandemic
Management) Bill 2021 (Vic) (‘Vic Pandemic Bill’) was subject to wide stakeholder consultation and
parliamentary negotiation to address concerns regarding the scope of the powers it contained.
Amendments to the Vic Pandemic Bill were made because of this consultation, and these amendments
ultimately strengthened protections of rights and freedoms suggesting the potential value of human
rights discourse in policy development (see [3.3]).

3.2.24 The human rights framework in Victoria also allowed for scrutiny by parliamentary committees
of the COVID-19 response. In Victoria, the government tasked the standing Public Accounts and
Estimates Committee with conducting an inquiry into the management of the COVID-19 pandemic in
Victoria. The Committee’s Final Report, issued in January 2021, covered many human rights issues
relating to the government’s COVID-19 response, including the flawed tower lockdown, which had

187 See, for example, COVID-19 Emergency Response and Other Legislation Amendment Bill 2021 (Qld), Report No 6, 57th
Parliament, Economics and Governance Committee (April 2021).

188 The Economics and Governance Committee referral was made on 8 September 2020; the Health, Communities, Disability
Services and Domestic and Family Violence Prevention Committee referral was made on 22 April 2020.

189 See Queensland Parliament, Inquiry into the Queensland Government’s Economic Response to COVID-19 (Lapsed)
<https://www.parliament.qld.gov.au/Work-of-Committees/Inquiries/Inquiry-Details?id=2896>.

190 Report No 43, 56th Parliament Health, Communities, Disability Services and Domestic and Family Violence Prevention
Committee (September 2020).

191 Queensland Human Rights Commission, Submission to the Community Support and Services Committee on Public Health
and Other Legislation (Extension of Expiring Provisions) Amendment Bill 2022 (4 March 2022) 3.

192 The Victorian Parliament was also presented with urgent appropriation Bills to provide additional COVID-19 support.
Amendments to the standard government business schedule were agreed to allow for urgent passage of the Bills, including
limiting debate and allowing MPs to table their second reading statements rather than reading them out. See Jacinta Allan,
‘Emergency Sitting of the Victorian Parliament Next Week’ (Media release, 15 April 2020)
<https://www.premier.vic.gov.au/emergency-sitting-victorian-parliament-next-week> and Victoria, Parliamentary Debates,
Legislative Assembly, 23 April 2020, 1178 (Jacinta Allan).

193 The Public Health and Wellbeing Act 2008 (Vic) strictly limited the operation of the COVID-19 state of emergency
declaration to 21 months beyond the initial declaration period. Without new legislation, the Victorian Government was not
able to extend the existing declaration beyond December 2021.

26



A Charter of Human Rights for Tasmania? Update: TLRI Research Paper No 6

been subject to adverse findings by the Ombudsman.!** Subsequently, in response to calls to ‘follow
emerging global best practice and create a specialised cross-party Parliamentary Committee’!*> to
oversee pandemic responses, the Victorian Government established the Pandemic Declaration
Accountability and Oversight Committee (‘PDAOC”),'¢ with responsibility for reviewing all orders
and instruments made under a pandemic declaration and with the power to make recommendations that
instruments be disallowed.!’

3.2.25 At the federal level, as noted at [2.5], there is no human rights enactment, but there is a
requirement that the Parliamentary Joint Committee on Human Rights (‘PJCHR’) scrutinise all new
legislation for compatibility with human rights and that legislation be accompanied by a compatibility
statement. As with the experience in other jurisdictions, the Commonwealth Covid-19 Bills continued
to be reviewed by the PJCHR. In most cases, however, the Bills were debated and passed before the
Committee had completed its review and provided advice to Parliament about any human rights
concerns. As the Commonwealth approach to human rights scrutiny of legislation is limited to its initial
introduction, there has been a lack of ongoing oversight and transparency in relation to amendments of
Bills.

3.2.26 Another key issue that arises in evaluating the COVID-19 response across jurisdictions is the
oversight of delegated legislation. This issue was identified in Tasmania, but was also an issue in
jurisdictions with human rights enactments. In some jurisdictions, there was limited oversight of
subordinate legislation. For example, while the ACT Select Committee on the COVID-19 Pandemic
Response recommended that all delegated legislation made in response to COVID-19 (including
notifiable instruments) be accompanied by a statement of compatibility outlining the instrument’s
effects on human rights, the government declined to adopt this recommendation.!”® The ACT
Government also rejected a recommendation from the ACT Select Committee on the COVID-19
Pandemic Response and the ACT Human Rights Scrutiny Committee that delegated legislation made
in response to COVID-19 be in the form of disallowable instruments, rather than notifiable instruments,
to provide for adequate Parliamentary oversight.'”

3.2.27 In contrast, in Queensland, the Attorney-General stated that the requirement for instruments to
be compatible with human rights®® was ‘a critically important human rights protection and safeguard’>!

194 Public Accounts and Estimates Committee, Inquiry into the Victorian Government’s Response to the COVID-19 Pandemic:
Final Report (Parliament of Victoria, 2021)
<https://www.parliament.vic.gov.au/4b00fa/contentassets/9c4e489fe9834121826347ad523e87d2/paec_59-

08 vic_gov_response to covid-19 pandemic.pdf>. The Ombudsman’s review of the lockdown of tower housing blocks at
33 Albert Street is discussed at [3.3.21]-[3.3.22] of this Research Paper.

195 See, for example, Gabrielle Appleby et al, ‘Victoria’s Controversial Pandemic Bill: 6 Ways for the Government to Show
it is Serious about Scrutiny’ (The Conversation, 15 November 2021) <https://theconversation.com/victorias-controversial-
pandemic-bill-6-ways-for-the-government-to-show-it-is-serious-about-scrutiny-171600>.

1% The Committee is to be chaired by a non-government MP and to have a majority of members who are not from the
government: Parliamentary Committees Act 2003 (Vic) s 21A.

197 Any disallowance needs the support of an absolute majority of a joint sitting of Parliament, in which the government retains
the majority of votes. This is a change from the previous position, in which an order could be disallowed with the support of
either House.

% Committee on COVID-19 Pandemic Response, Interim Report 2 (July 2020) 6. The Select Committee also recommended
that ‘delegated legislation made in response to COVID-19 be in the form of disallowable instruments, rather than notifiable
instruments to ensure appropriate and adequate oversight by the Legislative Assembly’. The government responded that, in
some circumstances, notifiable instruments were more appropriate, but that many of the measures taken were in the form of
disallowable instruments: Ibid 7.

199 Tbid. The government stated that, ‘While the ACT Government welcomes public scrutiny of its legislative response to
COVID-19, there are reasons in certain cases why delegated legislation should not be subject to parliamentary disallowance
procedures. A notifiable instrument is often used for matters that might need to be changed regularly or quickly or are
operational, technical or procedural in nature. As such, notifiable instruments may be more appropriate in some cases’. The
government also noted that most instruments introduced had been disallowable.

200 See Human Rights Act 2019 (Q1d) s 48(4)(b).

201 For details of the requirements for human rights certificates for subordinate legislation, see Queensland Government,
Queensland Legislation Handbook 2021 [6.12]. See also Queensland Human Rights Commission, Putting People First:
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which meant that steps in Queensland’s legislative response to the COVID-19 public health emergency
were generally accompanied by discussion of the rights affected. While acknowledging that many
public health directions were not subject to the usual scrutiny applying to such measures, the
Queensland Human Rights Commission concluded that the Human Rights Act 2019 (Qld) had proven
to be an important safeguard of the rights of people in Queensland during the pandemic .22 Similarly,
in Victoria, as noted at [3.2.24], there was amendment to the COVID-19 response framework to require
a parliamentary committee to review all orders and instruments made under the pandemic declaration
with the power to recommend that the instrument be disallowed.

3.2.28 1In the ACT, Victoria, and Queensland, as in Tasmania, much of the pandemic response was
regulated by directives issued under public health and emergency laws.?”> The human rights concerns
attaching to public health directives are encapsulated in the ACT Human Rights Commission’s warning
to the ACT Select Committee on the COVID-19 Pandemic Response that close oversight of restrictions
imposed by the Chief Health Officer was needed (where non-compliance could attract significant fines)
to ensure those restrictions were limited to their purpose, featured suitable safeguards, and mitigated
unforeseen consequences.”® The report also included recommendations in relation to greater
transparency, with the Committee recommending that the ACT Government make publicly available
all human rights compatibility statements with every public health directions made.?

Protection of privacy

3.2.29 The right to privacy is one of the most well-traversed rights available under common law,
specific legislation, and human rights frameworks. In the Review Period, concern has been generated
by the allegedly unauthorised transfer of Tasmanian drivers’ licence photos to the National Driver
Licence Facial Recognition Solution (‘NDLFRS”).**® Additional concerns arose in relation to the
potential misuse of personal data submitted through the COVID-19 Check-In application for the
purposes of contact tracing. Both issues have also arisen in jurisdictions with human rights legislation.

3.2.30 In 2017, the Tasmanian Government, along with the governments of all other Australian States
and Territories and the federal government, entered into the Intergovernmental Agreement on Identity
Matching Services. Commonwealth legislation proposed to administer the scheme, the Identity-
matching Services Bill 2019 (Cth), was introduced in July 2019, but has not been passed by Parliament.
In Tasmania, regulations allowing the Registrar of Motor Vehicles to divulge information required by
the Intergovernmental Agreement were made in December 2017.2%7 These regulations were not subject

Annual Report on the Operation of the Human Rights Act 2019-2020 (Queensland Human Rights Commission, 2020) 11
<https://www.qhrc.qld.gov.au/__data/assets/pdf file/0005/29534/Human-Rights-Act-Annual-Report-2019-20.pdf>.

202 Queensland Human Rights Commission, ‘Submission to Queensland Parliament, Health, Communities, Disability Services
and Domestic and Family Violence Prevention Committee, Inquiry into the Queensland Government’s Health Response to
COVID-19’ (6 July 2020) 2, 3—4 <https://www.qhrc.qld.gov.au/resources/submissions>. For a detailed discussion of the
impact of reduced scrutiny, see Peta Stephenson and Jonathan Crowe, ‘Queensland Public Health Laws and COVID-19:
A Challenge to the Rule of Law?’ Australian Public Law (Blog Post, 21 August 2020)
<https://auspublaw.org/2020/08/queensland-public-health-laws-and-covid-19-a-challenge-to-the-rule-of-law/>.

203 In Victoria, for example, directions were made under the Public Health and Wellbeing Act 2008 (Vic). The declaration of
a public health emergency under s 23 of the Emergency Management Act 1986 (Vic) is expressly exempted from scrutiny by
the Scrutiny of Acts and Regulations Committee (r 9 of the Subordinate Legislation (Legislative Instruments) Regulation 2011
(Vic); s 4A(1)(c)) of the Subordinate Legislation Act 1994 (Vic) allows regulations to exempt a legislative instrument, or a
class of legislative instruments, from the scrutiny provisions of the Subordinate Legislation Act 1994 (Vic).

204 Human Rights Commission (ACT), Submission No 10 to Select Committee on the COVID-19 Pandemic, COVID-19
Pandemic Response (19 May 2020) [9]-[10].

205 Legislative Assembly for the Australian Capital Territory, Select Committee on the COVID-19 Pandemic, COVID-19
Pandemic Response (2021) Recommendation 1

<https://www.parliament.act.gov.au/_data/assets/pdf file/0017/1910132/Report-Inquiry-into-the-COVID-19-2021-
pandemic-response-.pdf>.

206 The Tasmanian Human Rights Act Campaign Committee (‘THRACC’) and Civil Liberties provided advice to the effect.
(Appendix C contains a list of all those who provided advice to the TLRI pursuant to requesting that the Institute prepare this
Report).

27 Vehicle and Traffic (Driver Licensing and Vehicle Registration) Regulations 2010 (Tas), reg 125(2)(d) & (3).
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to a regulatory impact statement, nor were public submissions sought by the Joint Standing Committee
on Subordinate Legislation, despite potential privacy concerns.?’® This is a product of the ad hoc nature
of parliamentary arrangements in Tasmania, where there is no routine scrutiny of proposed laws for
human rights compatibility, and a lack of transparency about how human rights considerations are taken
into account.”””

3.2.31 In Victoria, as with Tasmania,?'® data has been uploaded to the NDLFRS. The Victorian
Government committed to ensuring that uploaded data would not be accessible by agencies from the
Commonwealth or other jurisdictions unless and until Commonwealth legislation is enacted, and that
data management under the Road Safety Act 1986 (Vic) would comply with the Vic Human Rights
Charter.”!' Queensland passed the Police and Other Legislation (Identity and Biometric Capability)
Amendment Act 2018 (QId) to facilitate participation in the scheme but is yet to upload data.*'* This
predated the Human Rights Act 2019 (QId). The ACT, while agreeing to participate in the scheme, has
refused to upload data to the NDLFRS until the authorising federal legislation has been enacted.?!?
Further, the ACT Government is concerned about the compatibility of any such legislation with the
ACT Human Rights Act, with Chief Minister Andrew Barr stating that, ‘The only grounds on which the
ACT signed up to that intergovernmental agreement were on the basis that it would be compatible with

our Human Rights Act’.2!

3.2.32 The approach adopted in the ACT, with explicit reference to Human Rights Act obligations,
has provided stronger protection of privacy by deferring data sharing until robust privacy protections
are implemented.

3.2.33 The COVID-19 check-in applications (‘apps’) also raised concerns in relation to privacy. All
States and Territories introduced check-in apps as part of their COVID-19 data collection and contact
tracing programs, raising privacy concerns about the data collected. Concerns arose in 2021 regarding
the privacy of data collected through State-based check-in apps for the purposes of contact tracing, with
calls for a national approach to the protection of data. Following admissions that Western Australian
Police accessed check-in data for the purposes of a criminal investigation unrelated to contact tracing,
legislative amendments were passed to restrict future use in Western Australia.?'® In Tasmania, Meg
Webb MLC called on the government to adopt the same approach and proactively prevent police

208 Appendix C contains a list of all those who provided advice to the TLRI pursuant to requesting that the Institute prepare
this Report. In response to questions concerning the public visibility of the changes made by the Regulations, the Government
stated that a regulatory impact statement was not required ‘as the regulation did not impose a significant burden, cost or
disadvantage on any sector of the public’: Tasmania, Parliamentary Debates, Legislative Council, 17 March 2020, 16 (Leonie
Hiscuitt). The Government also pointed out that the Regulations were tabled in both Houses of Parliament: Tasmania,
Parliamentary Debates, Legislative Council, 21 November 2019, 35 (Leonie Hiscuitt).

209 See Mackie and Hilkemeijer, ‘Human Rights Scrutiny in Tasmania’s Parliament’ [17.40], [17.50], [17.80], [17.90].

210 See Justin Hendry, ‘Three States Complete National Face Matching Database Upload” (ITnews online, 11 December 2019)
<https://www.itnews.com.au/news/three-states-complete-national-face-matching-database-upload-53535>. Victoria created a
digital platform to facilitate participation in the scheme: Meagan Ryan, ‘Proposed Identity-Matching Services in Australia’
(2019) 16(7) Privacy Law Bulletin 126, 127. In its response to the Privacy Impact Assessment of participation in the scheme,
VicRoads accepted all 13 recommendations, including the recommendation to monitor the ‘NDLFRS bulk upload and daily
updates to identify and manage accuracy issues’: VicRoads, Privacy: Policy Statement (18 December 2023)
<www.vicroads.vic.gov.au/website-terms/privacy>.

211 See Premier of Victoria, Identity Fraud Crackdown (Web Page, 17 September 2019)
<https://www.premier.vic.gov.auw/identity-fraud-crackdown/>.

212 As this Act was passed in 2018, it predated the requirement for a statement of compatibility with human rights under the
Human Rights Act 2019 (Qld). The Explanatory Notes accompanying the Bill discussed how, in terms of consistency with
fundamental legislative principles, the Bill affected the rights and liberties of individuals, including, in particular, privacy and
the treatment of personal information. See Explanatory Notes, Police and Other Legislation (Identity and Biometric Capability)
Amendment Bill 2018 (QId) 8-9.

213 Sarah Basford Canales, ‘““You Can’t Ever Get Privacy Back”: ACT Delays Uploading Driver Licences to National
Biometric Database until Laws Pass Parliament’, Canberra Times (online, 11 October 2020).
<https://www.canberratimes.com.au/story/6962043/you-cant-ever-get-privacy-back-act-delays-biometric-licence-upload/>.

214 Australian Capital Territory, Parliamentary Debates, Legislative Assembly, 10 May 2018, 1791 (Andrew Barr).

215 Protection of Information (Entry Registration Information Relating to COVID-19 and Other Infectious Diseases) Act 2021
(WA).
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accessing check-in data without a warrant issued by a court. The Tasmanian Government emphasised
that the purpose of the check-in data was public safety and that it would not be used for other
purposes,?'® but no legislation was enacted to prevent such access.

3.2.34 1In contrast, in jurisdictions with human rights enactments, there was greater scrutiny of the use
of the data collected and dialogue about the need to protect the right to privacy resulting in legislative
amendment or, at a minimum, a clear policy direction. Initially, the Victorian Government declined to
legislate to prevent police access to check-in data.”!'” However, following calls from the National
Privacy Commissioner to restrict data access, new safeguards were introduced as part of the Victorian
Pandemic Bill. Under the new laws, Victoria Police can only access check-in data with a Supreme Court

warrant, where there is an ‘imminent threat to the life, health, safety or welfare of at least one person’ 2'®

3.2.35 In September 2021, the ACT Government enacted the Covid-19 Emergency Response (Check-
in Information) Amendment Act 2021 (ACT), which limits the use of check-in information to contact
tracing or associated purposes and prevents courts or tribunals from ordering the production of check-
in data for other purposes. The human rights compatibility statement for the Bill stated that the
amendments ‘positively engage the right to privacy through the introduction of additional controls and
safeguards about the use of contact tracing information collected’.?"’

Treatment of prisoners, including strip searching detainees

3.2.36 Inthe Review Period, concern was raised in Tasmania about the strip-searching of young people
in custody and custodial facilities.??” An investigation revealed that more than 200 strip searches were
conducted on children in detention facilities in 2018, with children younger than 13 years of age being
subject to intrusive searches.?! In 2019, the Commissioner for Children provided a report to
government, which found that the practice of routine strip search of children in custody ‘cannot be
justified and should cease’.??? Referring to ‘fundamental human rights standards’, the Commissioner
recommended that children only be strip searched when reasonable, necessary, and proportionate to a
legitimate aim, that force be used only as a last resort, and that the principles guiding when and how
strip searches can be conducted be clearly set out in legislation.’”® The Commissioner also
recommended investigating the potential for body scanners to minimise reliance on intrusive strip
searches.””* The Youth Justice Amendment (Searches in Custody) Act 2022 (Tas) was subsequently

216 Minister Guy Barnett, quoted in B Duggan, ‘Possible COVID Check-In Tas App Data Access Concerning, Advocates Say’,
The Advocate, 5 July 2021.

217 Government Services Minister, Danny Pearson MP, said, ‘I don’t think we should be legislating. The courts will be best
placed to make a determination because at the end of the day courts can make a determination on any form of warrants on any
sort of issues’: quoted in Denham Sadler, ‘Victoria Won’t Prevent Police Accessing QR Code Check-In Data’,
InnovationAus.com (online, 22 June 2021).

218 Public Health and Wellbeing Amendment (Pandemic Management) Act 2021 (Vic) (‘Vic Pandemic Act’) s 165CD(2).

219 Legislative Assembly for the Australian Capital Territory, Covid-19 Emergency Response (Check-in Information)
Amendment Bill 2021, Explanatory Statement and Human Rights Compatibility Statement 8 <https://www.legislation.act.go
v.au/b/db_64814/>.

In response to a query from the ACT Scrutiny Committee regarding how the restrictions would be enforced, the Minister for
Health said that existing legislative protection against the misuse of information by a public servant would be sufficient to
ensure data collected and held by the Department of Health would be managed in accordance with the restrictions: see Rachel
Stephen-Smith MLA to the Chair of the Standing Committee on Justice and Community Safety (Legislative Scrutiny Role)
<https://www.parliament.act.gov.au/_data/assets/pdf file/0006/1851909/COVID-19-Emergency-Response-Check-in-
Information-Amendment-Bill-2021.pdf>.

220 Commissioner for Children and Young People Tasmania, Memorandum of Advice: Searches of Children and Young People
in Custody and Custodial Facilities in Tasmania (7 May 2019) 6-9 <https://www.childcomm.tas.gov.au/wp-
content/uploads/2019-05-06-FINAL-Advice-to-Ministers-Searches-of-children-and-young-people-in-custody-in-custodial-
facilities.pdf>.

221 Ibid 13, 15. For media reporting, see A Holmes, ‘Forty-Six Children Aged 13 and Under Strip-Searched After Being Taken
into Police Custody in Tasmania in 2018°, The Examiner, 15 March 2019.

222 Commissioner for Children and Young People Tasmania, Memorandum of Advice 4.

223 Tbid 4-5.

224 Tbid 4.
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enacted. It implemented recommendations made by the Commissioner of Children and Young People
and is in line with human rights principles. The Act provides that children in detention should only be
searched when it is necessary for a designated purpose, and that the manner and type of the search must
be proportionate to that purpose.??> The treatment of children and young people in detention in Tasmania
was also addressed by the Commission of Inquiry into Tasmanian Government Responses to Child
Sexual Abuse.??

3.2.37 Reforms have also responded to concerns about the treatment of children and young people, as
well as adults, in custody. However, in jurisdictions with human rights enactment, there is a formalised
review/audit process and a clear statement of human rights principles in the human rights instrument.
For example, the ACT Human Rights and Discrimination Commissioner undertook a human rights audit
of the Quamby Youth Detention Facility in 2005,%?7 a review of the operation of all ACT correctional
facilities, including youth detention centres, in 2007,2*® and a human rights audit of the Bimberi Youth
Justice Centre (constructed to replace the Quamby facility) in 2011.>* Each review noted that the
operation of the Human Rights Act 2019 (ACT) had improved operations and consideration of rights in
policy development and implementation, but further improvements needed to be made. For example, in
the Bimberi audit, the Commission found that many policies and procedures had changed significantly
in the six years since the 2005 Quamby Audit. These changes reflected the recommendations of that
Audit, and the requirements of the Human Rights Act 2019 (ACT).?*° The Commission also noted that
the construction of Bimberi was motivated, in part, by the desire for a Centre that could better provide
a human rights compliant environment.?!

Housing and homelessness and the rights of tenants

3.2.38 In the Review Period, housing affordability, homelessness, and the rights of tenants have been
identified as issues of concern in Tasmania. A Legislative Council Select Committee on Housing
Affordability found in 2008 that housing affordability had declined significantly in Tasmania, leading
to issues with housing availability and homelessness.?*? This remains the case, as evidenced by a House
of Assembly Select Committee on Housing Affordability in 2020.%** Concerns have also been expressed
by the Tenants’ Union about the rights of public housing tenants. The Tenants’ Union noted case law
from Victoria and the ACT establishing that social housing landlords must act in a way that is
compatible with human rights:

225 Youth Justice Amendment (Searches in Custody) Act 2022 (Tas) s 6, which inserts a new Division 3 into Part 3 of the Youth
Justice Act 1997 (Tas).

226 Commission of Inquiry into the Tasmanian Government’s Responses to Child Sexual Abuse in Institutional Settings Report.
Volume 5: Children in Youth Detention (Report, August 2023) <https://www.commissionofinquiry.tas.gov.au/__data/assets/
pdf file/0007/722860/COI_Volume-5_ChildrenInY outhDetention.pdf>.

227 Human Rights and Discrimination Commissioner, ACT, (2005) Human Rights Audit of the Quamby Youth Detention Centre
(ACT Human Rights Commission, 2005) <https://www.hrc.act.gov.au/ data/assets/pdf file/0008/2375819/Audit-of- Quamby-
2005.pdf>.

228 ACT Human Rights Commission, ACT, Human Rights Audit on the Operation of ACT Correctional Facilities under
Corrections Legislation ACT (ACT Human Rights Commission, 2007) < https://www.hrc.act.gov.au/ data/assets/pdf file/0
019/2306170/Audit-on-the-Operation-of-ACT-Correctional-Facilities-2007.pdf>.

229 ACT Human Rights Commission, ACT, The ACT Youth Justice System: A Report to the ACT Legislative Assembly by the
ACT Human Rights Commission (ACT Human Rights Commission, 2011) <https://www.ojp.gov/ncjrs/virtual-
library/abstracts/act-youth-justice-system-2011-report-act-legislative-assembly-act >.

201bid [2 7.11] 61.

B11bid [2 7.12] 61.

232 Legislative Council Select Committee on Housing Affordability in Tasmania, Housing Affordability in Tasmania (2008)
referred to in House of Assembly Select Committee on Housing Affordability, Final Report on Inquiry into Housing
Affordability (2020) 14 <https://www.parliament.tas.gov.au/_data/assets/pdf file/0030/58980/ha20select20committee20on2
Ohousing20affordability20-20final20report.pdf>.

233 House of Assembly Select Committee on Housing Affordability, Final Report on Inquiry into Housing Affordability (2020)
14. Tasmania’s rental market has been marked by long periods of very low vacancy rates and declining availability, with many
prospective tenants unable to secure accommodation: see Jacqueline De Vries et al, The Tasmanian Housing Market: Update
2020-21 (Housing and Community Research Unit, University of Tasmania, June 2021) 33.
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In the case of social housing tenants and transitional housing tenants, human rights
legislation has ensured greater protection of tenants’ right to adequate housing. This can
be contrasted with Tasmania which does not have the same human rights protections
and where policies currently in place increase the risk that disadvantaged tenants are
placed in arevolving cycle of homelessness and emergency accommodation. In turn, this
increases the risk of admission to the mental health care system or corrective services, and
for children in those tenants’ care, the child protection system.?*

3.2.39 In Victoria, under the framework of a human rights enactment, legislation has been passed
reflecting an engagement with human rights as applicable to rental accommodation. The Residential
Tenancies Amendment Act 2018 (Vic) was introduced following community consultation around
housing quality, security, affordability, the rights and responsibility of renters and landlords, and
accessible and effective options for dispute resolution.?*> The statement of compatibility accompanying
the Bill enacted in this Act provided a detailed weighing of the rights of tenants to privacy, dignity, and
family against the property rights of landlords, and an explanation for the balance achieved by the Fairer
Rental Bill.>*

Religious freedom and freedom from discrimination

3.2.40 Most Australian jurisdictions prohibit discrimination on the basis of religion in their anti-
discrimination legislation.?” Discrimination laws in all Australian jurisdictions provide exceptions for
religious bodies (including schools), permitting them to discriminate on the basis of religion in
employing people or admitting people to their institutions, where the discrimination is reasonably
necessary to conform to the doctrines, tenets, beliefs, and principles of the religion.”*® The exemption
of religious bodies from anti-discrimination laws has been an ongoing source of public controversy at
both State and national levels. Most recently, controversy has centred on how the apparent conflict
between the right to religious freedom and the right to be free from discrimination has manifested
around the right to freedom of speech and religious expression.??’ In relation to freedom of religious
expression, the focus has been broadly on the rights of religious bodies to conduct their affairs in ways
that would normally be regarded as discriminatory but which, they argue, enable them to act freely in
accordance with their fundamental tenets and beliefs. This aspect of the controversy arose most acutely
in relation to the marriage equality debate and later in relation to the Commonwealth government’s

234 Advice provided by the Tenants’ Union of Tasmania. (Appendix C contains a list of all those who provided advice to the
TLRI pursuant to requesting that the Institute prepare this Report.)

235 State Government of Victoria, Residential Tenancies Act Review: Laying the Groundwork — Consultation Paper (Fairer
Safer Housing, 2015) 2 <https://engage.vic.gov.au/download/document/1839>.

236 Minister for Consumer Affairs, Gaming and Liquor Regulation, Statement of Compatibility with Human Rights:

Residential Tenancies Amendment Act 2018 (Vic), tabled 9 August 2018. Victoria, Parliamentary Debates, 9 August 2018,

2731 (Marlene Kairouz).

237 Discrimination Act 1991 (ACT) ss 7(t) & Pt 3; Anti-Discrimination Act (NT) s 19(m); Anti-Discrimination Act 1991 (Qld)
s 7(i); Anti-Discrimination Act 1998 (Tas) s 16(0) & (p); Equal Opportunity Act 1995 (Vic) s 6(n) & Part 4; Equal Opportunity
Act 1984 (WA) Pt IV. Commonwealth, New South Wales, and South Australian Anti-Discrimination legislation does not
prohibit discrimination on the basis of religion, but does exclude religious bodies from the operation of aspects of anti-
discrimination laws.

238 Sex Discrimination Act 1984 (Cth) ss 37, 38; Equal Opportunity Act 2010 (Vic) ss 81-83A; Anti-Discrimination Act 1991

(Qld) ss 25, 41, 109; Equal Opportunity Act 1984 (SA) ss 34, 50; Discrimination Act 1991 (ACT) ss 7, 32(1)(a)-(d), 32(2), 46;

Equal Opportunity Act 1984 (WA) ss 72, 73; Anti-Discrimination Act (NT) ss 30(2), 37A, 51; Anti-Discrimination Act 1977
(NSW) s 56; Anti-Discrimination Act 1998 (Tas) ss 51 and 51A as amended by Anti-Discrimination Amendment Act 2001
(Tas) and Anti-Discrimination Amendment Act 2015 (Tas).

239 The apparent conflict of some rights may occasion scepticism about their value and utility and create the impression that
rights interpretations are inherently unpredictable and erratic. For a detailed appraisal of these views, see Liz Campbell,
Andrew Ashworth and Mike Redmayne, The Criminal Process (Oxford University Press, 5th ed, 2019) 37-39, 46-49; Hilary
Charlesworth et al, ‘Deep Anxieties: Australia and the International Legal Order’ (2003) 25(4) Sydney Law Review 423; Hilary
Charlesworth, ‘International Law and Australian Law in the 21st Century’ (2002) 6(1) Newcastle Law Review 1, 9; Jeremy
Gans et al, Criminal Process and Human Rights, (Federation Press, 2011) 51-55.
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proposal to introduce new legal protections of religious freedom that would override or reform both
national and State anti-discrimination laws.?*°

3.3 Key themes from the examination of selected experiences in
the Review Period

A human rights enactment can increase parliamentary scrutiny and transparency in relation to
consideration of human rights factors

3.3.1 Tasmania does not have a formal mechanism for the routine scrutiny of legislation or policy
from a human rights perspective and there is no requirement for the preparation of statement of
compatibility or like document.?*! This does not mean that human rights considerations are not taken
into account in Tasmania. Rather, the consideration of human rights issues is ad hoc and can be
inconsistent. In the absence of human rights legislation, Bills introduced to the Tasmanian Parliament
are not required to be accompanied by any assessment of their compatibility with human rights
obligations. Select or sessional Parliamentary Committees can be convened to examine Bills with
human rights implications, but the decision to establish an ad hoc inquiry is at the discretion of
Parliament.

3.3.2 1In contrast, all subordinate legislation must be accompanied by a Regulatory Impact
Statement?* (including an assessment of the costs and benefits of the proposed regulations and any
alternatives, having regard to economic, social, and environmental impacts) and will be scrutinised by
the Joint Standing Committee on Subordinate Legislation (‘JSCSL’).>* While not explicitly mandating
the consideration of ‘human rights’, this assessment requirement invites consideration of the human
rights implications of regulatory decisions. There are limitations in the function of the JSCS, however.
In an evaluation of the JSCSL, Mackie and Hilkemeijer noted the Tasmanian Government’s view that
the Committee’s role was limited to applying a ‘technical’ lens, rather than engagement in substantive
policy scrutiny having regard to human rights.?** Further, Mackie and Hilkemeijer, in examining the
role of the JSCSL in scrutinising whether regulations unduly trespass on common law rights, concluded
that the Committee did not ‘overtly engage with or articulate any common law rights issues’.?*

3.3.3 For the purposes of this Research Paper, an additional period of 2019 to 2020 was examined.
In this period, the JSCLS met 30 times, examined 63 instruments, and held public hearings in relation
to three instruments.?*¢ The significantly higher number of meetings was a response to new scrutiny
obligations under the COVID-19 Disease Emergency (Miscellaneous Provisions) Act 2020 (‘Tas Covid
Act’) (see [3.2.13]). From April to June 2020, the JSCSL met twice weekly, reviewed 22 notices issued

240 Department of Prime Minister and Cabinet, Religious Freedom Review (2018) <https://www.pmc.gov.au/domestic-
policy/religious-freedom-review> and see the ensuing Religious Discrimination Bill 2022 (Cth).

241 Mackie and Hilkemeijer, ‘Human Rights Scrutiny in Tasmania’s Parliament’ [17.40], [17.50]. This is consistent with the
views expressed by Meg Webb MLC and Community Legal Centres Tasmania submissions to this review. (Appendix C
contains a list of all those who provided advice to the TLRI pursuant to requesting that the Institute prepare this Research
Paper.)

242 Subordinate Legislation Act 1992 (Tas) s 5, sch 2.

23 Subordinate Legislation Committee Act 1969 (Tas) s 8.

244 Prior to tabling, proposed subordinate legislation must be submitted to the Chief Parliamentary Counsel for advice regarding
technical compliance, including whether the instrument is clearly expressed and within the general objectives and powers
conferred by the head Act. Limiting the JSCSL’s review to similarly technical matters is not justified by the provisions of the
Subordinate Legislation Act (Tas).

245 Mackie and Hilkemeijer, ‘Human Rights Scrutiny in Tasmania’s Parliament’ [17.50].

246 Joint Standing Committee on Subordinate Legislation, 2019-2020 Annual Report
<https://www.parliament.tas.gov.au/committees/joint-committees/standing-committees/subord/previousreports>.
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under the Tas Covid Act, and held public hearings in relation to five of those notices.?*’ Despite the
higher level of activity and public engagement, the JSCSL still did not overtly or consistently engage
in a rights assessment of subordinate legislation. Ultimately, no notices or instruments were disallowed
following review by the JSCSL in this period.

3.3.4 The ad hoc nature of the process to address human rights concerns relating to privacy was also
identified in the Review Period in Tasmania.?*® In contrast, generally in jurisdictions with human rights
enactments, approaches to the use of COVID-19 check-in data was at least cognisant of human rights
and legislative limits were placed on the use of the data. Statements of compatibility were also prepared
that outlined the human rights considerations, and protections were included in the legislation to respond
to human rights concerns. In this context, the Australian Human Rights Commission has stated that ‘the
key value of a human rights framework [is to] ensure that human rights are considered in the planning
phase, encouraging greater due diligence, transparency and accountability’.?*

3.3.5 A feature of the experience of jurisdictions with human rights enactments has been early
engagement with human rights in policy development, which has been identified as enhancing the
prospect of the resulting legislation being human rights compatible.”® Examples exists of early
engagement with human rights issues in Tasmania in the development of legislation that has allowed
human rights considerations to be identified and responded to. Arguably, the depth of the analysis of
and the debate about human rights that occurred during the enactment of the 2013 Reproductive Health
Act (safe access zone legislation) contributed to the development of legislation that withstood the High
Court challenge, unlike the original anti-protest laws that applied to workplaces. This points to the
benefit that may result in Tasmania from the creation of a clear process for human rights evaluation. A
human rights enactment in Tasmania would provide the framework for a more consistent, clear, and
rigorous process to evaluate rights through the requirement for a statement of compatibility, the
committee process and expert input from a Human Rights Commission at an early stage. This process
allows for greater transparency in relation to human rights considerations, greater certainty as to the
scope of the various rights, and a formal process to provide critical, specialised, and expert dialogue
about the human rights implications of government policy and legislative proposals.

3.3.6  Further, there are indications in jurisdictions with human rights enactments that the legislation
has contributed to the development of a more human rights focused culture within government. The
Queensland Human Rights Commissioner has referred to the requirement for decision-makers to
consider less restrictive measures as ‘the biggest benefit of the Act’.

We will know we have successfully built a human rights culture when public servants
routinely ask themselves the question, ‘Can I do this in a less restrictive way?’

This is a profound and significant development in Queensland’s administration, and the
benefit of this obligation is already being realised. For example, many departments and
agencies spent considerable time last year conducting audits of their legislation,

247 Public hearings were held in relation to notices relating to court proceedings, residential tenancies, poisons, and waiving

land tax: Joint Standing Committee on Subordinate Legislation, 2019-2020 Annual Report.

248 See [3.2.29]-[3.2.35].

24 Australian Human Rights Commission, 4 National Human Rights Act for Australia (AHRC, 2023) 38
<https://humanrights.gov.au/human-rights-act-for-australia>.

250 Joanna Davidson, ‘Impact of the Victorian Charter upon Policy and Legislative Development’ in Julie Debeljak and Laura
Grenfell (eds), Law Making and Human Rights (LawBook Co, 2020) ch 10 [10.220]; Chris Humphreys, Jessica Cleaver and
Catherine Roberts, ‘Considering Human Rights in the Development of Legislation in Victoria’ in Julie Debeljak and Laura
Grenfell (eds), Law Making and Human Rights (LawBook Co, 2020) ch 7 [7.170]; Watchirs, Costello and Thilagaratnam,
‘Human Rights Scrutiny under the Human Rights Act 2004 (ACT)’ [6.260].
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policies, and procedures to test for compatibility with human rights. [ have no doubt that
improvements have already been made that may not be readily apparent to outsiders.?!

3.3.7 A focus on the development of a human rights culture has been evident in Queensland. In its
2020-2021 Annual Report,?? the Queensland Human Rights Commission outlined a series of indicators
against which the Commission intended to measure the extent to which the Human Rights Act 2019
(QId) has built a human rights culture within Parliament, including how often override declarations are
used, how often incompatibility is addressed and acknowledged in a statement of compatibility, how
robustly statements are critiqued by Portfolio Committees, the level of dialogue between the Minister
and the Committee, and whether Bills are amended in response to issues raised by Committees. Ongoing
monitoring and evaluation provide insight into the success of measures to embed a human rights culture
and meaningful rights discourse in Parliamentary debate, and an opportunity for reflection and changes
to the model to improve its effectiveness.

3.3.8 The importance of an ongoing commitment to effective human rights scrutiny and the
facilitation of a human rights dialogue was also noted in the 2015 Review of the Victorian Charter of
Human Rights and Responsibilities Act.

For the Charter to be effective, the Victorian Government must prioritise work to build
a stronger human rights culture, particularly in the Victorian public sector. A strong
human rights culture facilitates better government decision making. Having the law is
not enough to achieve human rights protection: Victoria also needs a culture that makes
human rights real in people’s everyday interaction with government.?*

3.3.9 To this end, this review made a suite of recommendations to strengthen the human rights culture
within the public sector, including leadership, embedding human rights in organisational plans and
policies, professional development, and monitoring progress against key indicators. The Victorian
Government supported the recommendations, and a comprehensive Charter Education Program was
developed by the Victorian Equal Opportunities and Human Rights Commission (‘VEOHRC’) to
‘[build] human rights capability across the Victorian Public Service’.?%*

3.3.10 Options for managing the risk that human rights analysis is superficial, and to embed a human
rights culture within Parliament and the public sector, are discussed in Part 4.

A human rights enactment can build a consistent process for the provision of external scrutiny
and advice

3.3.11 The Tasmanian Government can access external advice to inform and guide parliamentary
debate on legislation, including on issues relating to compliance with human rights obligations.
However, advice is typically provided at the invitation of the Government, rather than mandated, and
there is no requirement for the Government to engage directly with, or even respond to, any advice
provided.?

251 Scott McDougall, “Making Rights Real: The Promise and Potential Pitfalls of the Queensland Human Rights Act 2019’,
Bond University Twilight Seminar Series (6 February 2020) 7-8

<https://www.qhrc.qld.gov.au/__data/assets/pdf file/0003/29451/Bond-University-Twilight-Seminar-Series-6-February-
2020.pdf>.

252 Queensland Human Rights Commission, Balancing Life and Liberty: The Second Annual Report on the Annual Operation
of Queensland’s Human Rights Act 2019 2020-21 (QHRC, 2021) 34-37

<https://www.qhrc.qld.gov.au/__data/assets/pdf file/0020/36506/Human-Rights-Annual-Report-2020-21.pdf>.

253 Brett Young, From Commitment to Culture 5.

254 See Victorian Equal Opportunity and Human Rights Commission, Annual Report 2020-2021 (State of Victora, 2021) 48
<https://www.humanrights.vic.gov.au/static/17e7f07a6011efObf0002454f5a65611/Resource_ Annual Report-2020-21.pdf>.

255 Mackie and Hilkemeijer, ‘Human Rights Scrutiny in Tasmania’s Parliament’ [17.100].
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3.3.12 For example, in Tasmania, the Anti-Discrimination Commissioner (‘ADC’) provides some
human rights input through the Commissioner’s role to advise the Government on matters relating to
discrimination, and to ‘examine legislation and report to the Minister as to whether it is discriminatory
or not’.?%¢ Submissions from the ADC on policies such as the Tasmanian Women’s Strategy 2018- 2020
and the Disability Framework for Action 2018-2020 contributed valuable human rights analysis about
discrimination and strengthened policy outcomes. It is not evident, however, that this review and advice
is consistently sought or, in any event, made publicly available. For example, in relation to the Anti-
Discrimination Amendment Bill 2015 (Tas), the explanatory notes for the Bill did not explicitly address
human rights issues arising from the exception to the Act created by the Bill, which enables religious
schools to discriminate on the ground of religion in admitting students,?” nor did the House of Assembly
seek a briefing on the Bill from the ADC, the officer charged with the administration of the Act. In
contrast, the Legislative Council sought a briefing from the ADC. The Bill was ultimately passed but
did not adopt the recommendations of the ADC.?#

3.3.13 The Tasmanian Government has also referred many important issues to the TLRI and to the
University of Tasmania for review. Often, but not universally, these Reviews involve consideration of
human rights. For example, the majority of the references received by the TLRI have been from the
Attorney-General. To name but a few, such references have included: the Review of the Guardianship
and Administration Act 1995 (Tas); Reviews of the Defences of Self-Defence, Insanity, and
Intoxication under the Criminal Code 1924 (Tas); recidivist drink drivers; Facilitating Equal Access to
Justice: An Intermediary/Communication Assistant Scheme for Tasmania; Bullying; Problem Trees and
Hedges; and Adoption by Same Sex Couples. The initial reference to explore the need for a human
rights enactment in Tasmania was provided to the TLRI. Since 2006, the TLRI has framed its advice
with reference to relevant human rights. This has enabled human rights principles and jurisprudence to
be incorporated into the advice given. The Tasmanian Policy Exchange®® was commissioned to review
the End-of-Life Choices (Voluntary Assisted Dying) Bill 2020 (Tas) and to assist with risk assessment
modelling of the impacts of COVID-19. However, neither Review explicitly examined the human rights
implications of those matters.?*

3.3.14 Moreover, no referral was made for external advice in respect of the Tasmanian anti-protest
laws that applied to workplaces, reflecting the reality that decisions about whether to refer and the terms
of reference for an inquiry are at the discretion of the Tasmanian Government. Further, while some
reform recommendations are enacted, there is no obligation on the Tasmanian Government to respond
to, or implement, any recommendations made by the TLRI or other organisations.

3.3.15 The Legislative Council requests or accepts offers of briefings from stakeholders and experts,
including the TLRI, prior to debating legislation. Again, this provides an opportunity for discussion of
human rights implications, but it is an ad hoc process, rather than a routine, structured examination of
whether proposed laws are consistent with human rights, as recommended in the TLRI 2007 Final
Report. In summary, the lack of a formal mechanism in Tasmania for routine external scrutiny appears
to mean that referrals for advice or briefings are ad hoc and inconsistently used.

3.3.16 In contrast, several jurisdictions with human rights enactments have established mechanisms
for the routine external scrutiny of legislation and policy through the establishment and resourcing of
dedicated Human Rights Commissions. This allows for the consistent provision of expert human rights

256 Anti-Discrimination Act 1998 (Tas) s 6(g).

257 Anti-Discrimination Act 1998 (Tas) s S1A.

258 See advice quoted by the Hon Ruth Forrest MLC: Tasmania, Parliamentary Debates, Legislative Council, 27 May 2015,
46-47 (Ruth Forrest). The Anti-Discrimination Commissioner suggested that, instead of enacting an exception, an exemption
be created, for which schools would have to apply.

259 The Tasmanian Policy Exchange was established in 2020 as a ‘strategic initiative to enhance the University of Tasmania’s
capacity to make timely and informed contributions to policy issues and debates which will shape Tasmania’s future’. For
more information, see Tasmanian Policy Exchange <https://www.utas.edu.au/community-and-partners/tpe>.

260 See Tasmanian Policy Exchange, Independent Review of the End-of-Life Choices (Voluntary Assisted Dying) Bill 2020
(2021) <https://www.utas.edu.au/__data/assets/pdf file/0009/1475568/Independent-review-voluntary-assisted-dying.pdf>.
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advice in the scrutiny of legislation. For example, in 2021-2022, the Queensland Human Rights
Commission (‘QHRC’) provided 31 submissions to Parliamentary Committees and other bodies on the
development of government policies and legislation.?®! The VEOHRC prepared four policy submissions
and witness statements?? and contributed to the review of proposed Covid laws, resulting in some
problematic provisions being removed from the Bill.?63

3.3.17 In2020-2021, the ACT Human Rights Commission provided 63 pieces of written legal advice,
comments, and submissions in relation to Territory laws and policies.?®* As part of its arrangements
with the government, the Commission also provided formal comments on 16 draft Cabinet
submissions.?®® This early input provides opportunities to strengthen proposed laws, even before they
are considered by Parliament. The Report noted:

As Cabinet deliberations are classified Cabinet-In-Confidence, the issues raised by
Commission comments and corresponding outcomes cannot be divulged. Generally, the
Commission was satisfied that draft legislation presented during the reporting period
achieved compatibility with human rights, whether initially or after suggested changes
or further justification.?¢

3.3.18 The opportunity to intervene in court proceedings involving interpretation of human rights
instruments also assists in the development of jurisprudence and human rights understanding in
decision-making agencies. In 2020-2021, the QHRC received 26 notifications or requests to intervene,
and intervened in three matters before the Queensland Supreme Court?®” and two matters before the
Queensland Mental Health Court.?®® In 2020-2021, the ACT Human Rights Commissioner was notified
of four cases involving human rights?®® and applied for, and was granted, leave to intervene in two
cases.?’

3.3.19 Similarly, under the Victorian Charter and Equal Opportunity Act 2010 (Vic), the VEOHRC
has power to intervene in cases involving human rights. It does not intervene in all such cases and has
published intervention guidelines.?’! In its 2020-2021 Annual Report, the Commission reported that it
had prepared two legal interventions and ‘investigation up-dates’.?”? In its 2019-2020 Annual Report,
the VEOHRC reported intervening in one case, the Coronial Inquest into the death, after spending time

261 Queensland Human Rights Commission, Annual Report 2021-22 (QHRC, 2022) 37

<https://www.qhrc.qld.gov.au/_data/assets/pdf file/0003/40647/Queensland-Human-Rights-Commission-Annual-Report-
2021-22.pdf>.

262 Victorian Equal Opportunity and Human Rights Commission, Annual Report 2020-2021 (VEOHRC, 2021) 6
<https://www.humanrights.vic.gov.au/static/17e7f07a6011efObf0002454f5a65611/Resource_ Annual Report-2020-21.pdf>.

263 Tbid 28. For example, the VEOHRC raised concerns that provisions of the COVID-19 Omnibus (Emergency Measures)
and Other Acts Amendment Bill 2020 (Vic) permitting authorised officers to detain ‘high risk’ people pre-emptively would
disproportionately affect vulnerable groups (such as those with a mental illness or experiencing homeless) and heighten the
risk of people being detained arbitrarily. The Government ultimately removed that provision from the Bill.

264 ACT Human Rights Commission, Annual Report 2020-21 (ACTHRC, 2021) 10, 21-22
<https://www.hrc.act.gov.au/_data/assets/pdf _file/0010/2282176/ACT-Human-Rights-Commission-Annual-Report-2020-
21.pdf>.

265 Tbid 10.

266 Tbid 22.

267 See Attorney-General for the State of Queensland v Sri & Ors [2020] QSC 246 and Owen-DArcy v Chief Executive of QCS
[2021] QSC 273; the Commission has also intervened in a further matter that was subject to reporting restrictions: see QHRC,
2020-21 Annual Report 59.

268 QHRC Annual Report 2021-22,p 59.

269 See discussion below at [4.6.7]-[4.6.9] regarding notification obligations.

270 ACT Human Rights Commission, Annual Report 2020-21 25.

271 Not notified on the VEOHRC Home Page but found, with some searching, at <https://www.humanrights.vic.gov.au/legal-
and-policy/legal-interventions/>.

272 See VEOHRC, Annual Report 2020-2021 7. It appears that these interventions involved just one case, which concerned the
protection of cultural rights in Aboriginal lands — the preservation of Djab Wurrung birthing trees. As the case progressed, it
became clear that it also involved critical questions about the extent to which people can claim remedies in the courts for
breaches of Charter rights (s 39) 51.
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in police custody, of Aboriginal woman, Tanya Day. The Coroner accepted the VEOHRC’s submission
that this case raised issues about whether systemic racism had contributed to Ms Day’s death.?’

Human Rights enactments can provide a framework to allow for the balancing of rights, and
influencing public discourse and policy outcomes

3.3.20 A feature of the experiences in jurisdictions with human rights enactments is the ability of that
framework to allow for the balancing of rights and influencing public discourse and policy outcomes.
In the response to COVID-19 pandemic, as acknowledged, there was tension between the scope of the
restrictions imposed, the need to balance different rights, such as the right to life and health, with the
right to freedom of movement and association. This was the case for jurisdictions both with and without
a human rights enactment. However, it has been suggested that human rights can provide ‘a framework
for making decisions in times of crisis ... Human rights not only provide an important check on
executive power; they help us make emergency decisions that are rational, balance multiple factors,
minimise human cost, and prioritise human life’.2™

3.3.21 The Melbourne Tower Lockdown case study, below, illustrates how the existence of a human
rights framework led to reflection and change in the COVID-19 response that had been assessed as
being an overreach and contrary to human rights. This case study concerns a residential lockdown in
Victoria. While it shows that questions were raised regarding the level of consideration given to human
rights in the design and implementation of the immediate lockdown, the subsequent scrutiny of its effect
on human rights arguably contributed to improvements in later approaches to localised lockdowns and
the provision of ongoing support to affected communities. Further, the Victorian experience indicates
that human rights enactments do not diminish parliamentary sovereignty or unduly fetter Parliament’s
ability to tackle emergency situations. However, they do have the potential to improve the prospect of
retrospective human rights analysis and the commitment to implement any human rights lessons learnt
from earlier experience.

CASE STUDY: MELBOURNE TOWER LOCKDOWN

On 4 July 2020, in response to a significant outbreak of COVID-19 amongst residents of 10 residential
towers in North Melbourne and Flemington, the Deputy Chief Health Officer issued directions that
prevented the 3,400 residents from leaving the towers.

The restrictions were announced by the Premier at a press conference at 4.00 pm and were said to take
effect immediately.

The strict lockdown was enforced by a heavy police presence, with police forming perimeters around
the towers and fencing off designated areas with barbed wire. Residents, many of whom did not speak
English as a first language, were not given an adequate explanation of the scope or purpose of the
lockdown until several days after the restrictions were imposed.?”

The quick implementation of the lockdown caused concerns about access to food, health, and social
services by detained residents, as well as the use of interpreters and appropriate engagement strategies
to ensure residents understood the rules, public health risks, and availability of support.2’®

273 See VEOHRC, Annual Report 2019-2020 7, 47.

274 AHRC, 4 National Human Rights Act for Australia 36.

275 Human Rights Commission (ACT), ‘Submission No 10 to Select Committee on the COVID-19 Pandemic, COVID-19
Pandemic Response’ (19 May 2020) [35]-[37].

276 Thid [864]—[867].
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The situation was the subject of an investigation by the Victorian Ombudsman,?”” who applied the
human rights (including the right to life, right to equality, protection from cruel, inhuman or degrading
treatment, freedom of movement, privacy, family and home, freedom of religion and cultural rights,
peaceful assembly and association, protection of families and children, right to liberty, and the right to
humane treatment when deprived of liberty) contained in the Charter of Rights Act to the conduct of
the Department of Health and Human Services (‘DHHS?).2”® The Ombudsman evaluated the conduct of
the DHHS for its compatibility with human rights and the obligations of the DHHS to give proper
consideration to a relevant human right when making a decision, and whether there were appropriate
review mechanisms for persons deprived of their liberty.

The Ombudsman noted:

This was to be the first use of emergency detention powers to manage an outbreak of COVID-19 within the
Victorian community, and the first ‘hard lockdown’ of a high-density residential building anywhere in Australia
in response to the global pandemic. There were no Victorian or Commonwealth guidelines relating to such an
intervention. The human rights implications of the decision were extraordinary and required careful
consideration.?”

The Ombudsman found that the decision to lock down the towers was most likely made by Cabinet but
was instituted through a public health direction within hours of the relevant Cabinet meeting. Given the
speed of the decision, the Ombudsman was not satisfied that the Deputy Chief Health Officer (‘CHO”)
had been able to give meaningful consideration to public health advice or the human rights assessment,

nor had the Deputy CHO been ‘permitted to bring an independent mind to the issue’ 2%

The Ombudsman concluded that:

While the temporary detention of residents ... may have been an appropriate measure to contain the outbreak of COVID-19
sweeping the building, the imposition of such restrictions with more or less immediate effect — absent further preparation,
and without specific health advice recommending such an approach — did not appear justified and reasonable in the
circumstances, nor compatible with the right to humane treatment when deprived of liberty.?8!

The Ombudsman similarly found that fencing off areas with barbed wire was ‘clearly degrading and
> 282

inhumane’.
The Ombudsman made a series of recommendations to improve public health law and practice,
including a recommendation to:

[d]evelop and implement local guidelines, procedures and training relating to the exercise of the emergency detention power
... [addressing] legislative safeguards relating to use of the power, specifying, wherever possible, measures to be adopted to
ensure compliance with these safeguards.?®?

The Public Accounts and Estimates Committee’s Final Report on the Victorian Government’s COVID-
19 response notes actions taken since the lockdowns, including:

e the establishment of a Tower Relocation Program, offering private rental properties outside of
high-density public housing towers to high-risk tenants;

277 The Victorian Ombudsman determined to investigate, on its own motion, the use of emergency powers by the Department
of Health and Human Services, including, inter alia, ‘whether imposition of the lockdown complied with the Charter of Human
Rights and Responsibilities Act 2006 (Vic)’: Victorian Ombudsman, Investigation into the Detention and Treatment of Public
Housing Residents Arising from a COVID-19 ‘Hard Lockdown’ in July 2020 (December 2020) 12 [8].

278 See ibid [300]-{340].

279 Tbid [24].

280 Ibid. Records indicate that only 15 minutes was allocated to reviewing the human rights assessment. See ibid [74]-{75].

281 Tbid [71]-[75].

282 Tbid [46].

283 Ibid 180, Recommendation 5.
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e the establishment of a North Melbourne, Flemington and Yarra working group to help inform the
response to COVID-19 outbreaks in public housing;

e that the Department of Health and Human Services support the Australian Muslim Social Services
Agency on community engagement work through COVID recovery and provision of ongoing
support. 24

3.3.22 The Victorian experience points to the potential for a human rights enactment to influence
public discourse and legislative developments. It also demonstrates how human rights protections may
be embedded in other legislative regimes by subjecting their operation to human rights enactments. For
example, following the public debate about Victoria’s emergency powers legislation and government
directives issued under it, which had prompted rallies and online ‘freedom’ campaigns, the Victorian
Government negotiated amendments to the Public Health and Wellbeing Act 2008 (Vic) through
Parliament at the end of 2021.2% Key changes were designed to:

e increase Parliamentary accountability by transferring responsibility for key decisions to the
Premier and Health Minister, while still requiring them to consult with and consider health
advice from the Chief Health Officer;?%

e ensure that any pandemic orders that purport to apply differently to groups based on protected
attributes such as age or health must demonstrate that they are ‘relevant to the serious risk to
public health posed by the disease specified in the pandemic declaration to which the pandemic

order relates’; 287

e subject all pandemic orders to the Vic Human Rights Charter and require that they be
accompanied by a statement justifying any limitations on human rights;?%

e remove aggravated offence provisions and, instead, insert and a new Division establishing an
expeditious, independent merits review process for any person detained under the Act;?*’

e establish an Independent Pandemic Management Advisory Committee?® to consist of people
with broad-ranging areas of expertise, including in human rights,?*! to review pandemic orders
and to provide advice to, and prepare reports for, the Minister;**> and

e create a statutory requirement for an independent review of the amendments to be conducted
by legal and health experts within 18 months of their commencement.**

284 See Public Accounts and Estimates Committee, Inquiry into the Government Response to the Covid-19 Pandemic
(Parliament of Victoria, 2021) 184—195
<https://www.parliament.vic.gov.au/48eb83/contentassets/9c4e489fe9834121826347ad523e87d2/paec_59-

08 _vic_gov_response to_covid-19 pandemic.pdf>.

285 Public Health and Wellbeing Amendment (Public Management) Act 2021 (Vic).

286 See Part 8A of the Public Health and Wellbeing Act 2008 (Vic). For example, s 165AS(1)(b)(iv) provides for the Pandemic
Declaration Accountability and Oversight Committee to report to Parliament, if an instrument or direction ‘provides for the
sub-delegation of powers delegated by the Act’.

287 Public Health and Wellbeing Act 2008 (Vic) s 165AK.

288 pyplic Health and Wellbeing Act 2008 (Vic) ss 165AJ, 16SAP(2)(c) and (d).

289 Part 8A, Div 6 of the Public Health and Wellbeing Act 2008 (Vic) provides for people detained to seek review by a Detention
Appeal Officer, make a complaint to the Ombudsman, or seek review in a Court.

290 Public Health and Wellbeing Act 2008 (Vic) Pt 8A, Div 9.

21 Public Health and Wellbeing Act 2008 (Vic) s 165CE(4).

292 Public Health and Wellbeing Act 2008 (Vic) s 165CF.

293 Public Health and Wellbeing Act 2008 (Vic) s 165CX.
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3.3.23 1t can be suggested that the discourse surrounding the brokered reforms point to the value of
legislative human rights frameworks as a clear touchstone in guiding reform and extraordinary
emergency powers. The Human Rights Law Centre has said of the amended pandemic management
regime:

[1t] isn’t perfect but it is a big improvement ... Overall the new bill ensures much greater
transparency, oversight and human rights protections than the current law and the laws
in other parts of the country ... The safeguards in the Bill will help government make
better decisions and strike the right balance between our right to life and public health
and other individual rights and freedoms.**

3.3.24 Similarly, in relation to responses to COVID-19, the AHRC has stated that a ‘Human Rights
Act may not lead to perfect results, but it would help us make better decisions. COVID-19 has
highlighted the need for a shared set of rights and values to guide us through difficult times’.>*

3.3.25 Progress towards fostering a stronger human rights culture underpinned by the human rights
enactment was observed by the VEOHRC in its 2020 Report on the operation of the Vic Human Rights
Charter in the context of the response to the COVID-19 pandemic. The VEOHRC Report noted that
Parliament had not sought to override the Charter’s protections in framing its response to the pandemic
and that the Charter’s continued role in ‘guiding public decision-making, ensuring human rights were
considered in new laws and [in] maintaining the role of courts and tribunals [had] shown the significance
of human rights frameworks ... in difficult times’.?*®* The Commissioner also considered that a human
rights culture within the public sector had strengthened Victoria’s response to COVID- 19:

Perhaps the most significant impact of the Charter during the COVID-19 pandemic was
the role it played in public policy decision-making. Public authorities remained bound
by the Charter to consider human rights, and to act in accordance with human rights, in
their decision-making. Throughout 2020, the Commission heard from public servants
that the Charter was ‘part of the furniture’ and that they had ‘never considered the
Charter more” in their work.?*’

3.3.26 In contrast, in evaluating the Tasmanian response to the COVID-19 pandemic, a lack of
transparency in the process means it is unclear precisely how human rights were taken into account. It
is not suggested that human rights were not taken into consideration during development and
implementation. Rather, the lack of a clear human rights framework meant there was no obligation to
document the human rights repercussions of responses to COVID-19, set out the considerations taken
into account when balancing competing rights, justify the effect of restrictions, or demonstrate that the
approaches adopted were designed to minimise intrusion on those rights. This leads to a more limited
opportunity to analyse any deficiencies formally, identify any over-reach and unnecessary or
disproportionate violations of human rights arising from the regulatory response to the public health
emergency, or engage in reflexive parliamentary dialogue on matters of concern.

3.3.27 The role of human rights enactments in setting out a framework to allow for the balancing of
rights, as well as influencing public discourse and policy outcomes, can be seen in relation to other

294 Human Rights Law Centre, ‘Proposed Amendments to Victoria’s Pandemic Law Welcome, Will Increase Oversight and
Strengthen Appeal Rights’ (Media Release, 30 November 2021) <https://www.hrlc.org.au/news/2021/11/30/proposed-
amendments-to-victorias-pandemic-law-welcome-will-increase-oversight-and-strengthen-appeal-rights>.

295 AHRC, 4 National Human Rights Act for Australia 39.

2% VEOHRC, 2020 Report on the Operation of the Charter of Human Rights and Responsibilities, November 2021 (tabled
2 December 2021), in the Commissioner’s letter to the Attorney-General at the outset of the Report
<https://www.humanrights.vic.gov.au/static/7275f265280c4c43a025ea0d34b54c44/Resource-Charter Report-2020.pdf>.

297 Tbid 28.
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events in the Review Period. External reviews and auditing led to a change in policy in relation to youth
detainees and adult prisoners in the ACT, for example, in response to a 2011 review (‘Bimberi review”).
This review found that there continued to be some unreasonable limitations on human rights of young
people and recommended that the government develop a Charter of Rights for Young People in
Detention.?® In response, in 2017, the Charter of Rights for Young People in Bimberi Youth Justice
Centre was adopted, setting out the 12 rights relevant to detention, how youth detainees could expect to
be treated, and how they were expected to treat other detainees and staff.®® Many of the other
recommendations made in the Bimberi review were also implemented. Continued oversight and
scrutiny of practices in youth detention facilities was undertaken by the Human Rights Commission. As
with the previous review, the Commission noted improvements, but was critical of some procedure®®
and subsequently an explicit prohibition on the strip searching was issued.

3.3.28 An examination of the rights of adult prisoners was also undertaken in the ACT, under the
‘dialogue’ framework created by the human rights enactment. In January 2013, the ACT Human Rights
and Discrimination Commissioner initiated a human rights audit of the effect and implementation of
Territory laws governing the treatment of women detainees.>”' The audit broadly found practices were
compliant with human rights, particularly noting a ‘very significant reduction in reliance on strip
searching of women’3? since the 2007 audit of all correctional facilities. The audit found that the human
rights of prisoners with specific needs were less well protected, including prisoners with disability,
prisoners with mental health challenges, and transgender and intersex detainees. The audit
recommended a review of policies and services to meet the diverse needs of prisoners, training for
officers, a range of changes to increase therapeutic care and rehabilitation, access to children, and
improving privacy through reduced surveillance.*” The government response supported most of the
recommendations but noted that surveillance of high needs and crisis units was essential to ensure the
safety of prisoners.3%*

3.3.29 The audit process set up under the ACT human rights framework has been described as setting
out clear human rights standards and so providing ‘a clear, unambiguous framework from which to
analyse the operation of youth and adult detention in the ACT’.3* It is a feature of the ACT system that
generates a human rights dialogue with the Executive and the Human Rights Commissioner and is said
to achieve ‘systemic improvements in human rights in human rights protection to existing laws and

practices’.3%

3.3.30 Engagement with human rights and the balancing of Charter rights is also evident in the
approach taken in Victoria to reforms relating to freedom of religion. In the Review Period, the Equal
Opportunity Act 2010 (Vic) was amended to remove permissions for religious bodies and schools to
discriminate against people based on the personal characteristics of sex, sexual orientation, lawful
sexual activity, marital status, parental status, and gender identity in making employment decisions

298 ACT Human Rights Commission, The ACT Youth Justice System: A Report to the ACT Legislative Assembly by the ACT
Human Rights Commission (Report, 2011) [2.7.13] 61, Recommendation 3.7, 82.

2% Department of Community Services, Charter of Rights for Young People in Bimberi (ACT Government, 2024)
<https://www.communityservices.act.gov.au/children-and-families/youth-justice/bimberi-youth-justice-centre/charter-of-
rights-for-young-people-in-bimberi>.

300 Thid.

301 The Alexander Maconochie Centre is the single prison facility in the ACT. It accommodates men and women in separate
precincts. See Helen Watchirs et al, Human Rights Audit on the Conditions of Detention of Women at the Alexander
Maconochie Centre (ACT Human Rights Commission, 2014) initiated under s 41 of the Human Rights Act 2004 (ACT)
<https://www.hrc.act.gov.au/_data/assets/pdf_file/0003/2306163/Audit-on-the-Conditions-of-Detention-of-Women-at-the-
AMC-2014.pdf>.

302 Tbid at [1.2.24] 9.

303 These recommendations are made at various points throughout the audit.

304 Legislative Assembly for the Australian Capital Territory, Government Response to the Human Rights Audit on the
Conditions of Detention of Women at the Alexander Maconochie Centre (tabled 15 May 2014)

<https://www justice.act.gov.au/__data/assets/pdf file/0003/2077806/Government-Response.pdf>.

305 Watchirs et al, Human Rights Audit on the Conditions of Detention of Women at the Alexander Maconochie Centre [6.220).
306 Tbid.
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except, in limited circumstances, and if the discrimination is reasonable and proportionate. From 14
December 2022, further restrictions to religious exceptions came into effect: when providing goods or
services funded by the Victorian Government, religious bodies are only able to discriminate against
people based on their religious belief; they are not able to discriminate based on other personal
characteristics. These reforms were intended to narrow the broad religious freedom exceptions to equal
opportunity obligations previously available under the Equal Opportunity Act 2010 (Vic).>"” The
statement of compatibility addressed the human rights issues raised by the reforms and the appropriate
limitations to those rights based on the Charter. It ‘narrow[ed] the tests for discrimination on the basis
of religious belief or activity, to ensure that this limitation does not extend further than is reasonably
necessary to protect the right to freedom of religion’.3%®

Human rights enactment in judicial reasoning

3.3.31 A further feature of jurisdictions with human rights enactments is the identifiable role that
human rights considerations play in judicial reasoning. The clear nature of the legislative statement
about applicable human rights principles in these jurisdictions provides a framework for human rights
values to be brought to bear in a coherent and transparent manner.

3.3.32 For example, in Loielo v Giles’” the Supreme Court of Victoria reviewed the legitimacy of
public health directions imposing a 9:00 pm to 5:00 am curfew on all residents of greater Melbourne as
part of the COVID-19 response for their compliance with Victorian Charter obligations. The Court
identified the principles that decision-makers must apply in making such orders, holding that they must
assess whether the restrictions are a proportionate response to COVID-19 risks, having regard to the
human rights affected and the broader public interest, and that they must assess those risks for each
individual decision made, even if it is simply to extend existing restrictions.

[T]he human right of freedom of movement was being limited significantly for the
purpose of protecting public health ... proportionality analysis [required consideration
of] whether there was any less restrictive means reasonably available of achieving the
public health objective. Thus, it would be insufficient if [the decision-maker] had
decided to continue the Curfew merely because it was already in place.3!°

3.3.33 In this instance, Ginnane J was satisfied that the Acting Chief Health Officer (‘ACHO’) had
given meaningful consideration to human rights principles by weighing the relevant considerations and
making the curfew direction only after receiving ‘legal advice from members of the Department’s legal
team about the requirements of the Charter’ and ‘individual assessments by the Legal Services Branch’

that the proposed draft directions ‘were likely to be compatible with the Charter’.!!

3.3.34 This approach is contrasted with the apparent limitations of relying on common law human
rights principles in a similar context in New South Wales, where there is no human rights enactment.
In Kassam v Hazard,*'? Beech-Jones J considered the lawfulness of mandatory vaccination orders and

307 For a critique of the former provisions, which some described as ‘too broad’, see Sarah Moulds, ‘Drawing the Boundaries:
The Scope of the Religious Bodies Exemptions in Australian Anti-Discrimination Law and Implications for Reform’ (2020)
47(112) University of Western Australia Law Review 112, 132—133 and references cited therein.

308 Natalie Hutchins, Equal Opportunity (Religious Exemptions) Amendment Bill 2021 (Vic), Statement of Compatibility,
Legislative Assembly, 28 October 2021 <https://www.legislation.vic.gov.au/bills/equal-opportunity-religious-exceptions-
amendment-bill-2021>.

399 Loielo v Giles [2020] VSC 722.

310 Thid [248].

311 Tbid [69].

312 Kassam v Hazzard; Henry v Hazzard [2021]1 NSWSC 1320. The contested orders were Public Health (COVID-19 Aged
Care Facilities) Order 2021 (NSW) and Public Health (COVID-19 Vaccination of Education and Care Workers) Order 2021
(NSW). The applicants claimed that the orders were unreasonable and beyond power as the orders interfere with their right to
bodily integrity and freedom of movement.
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held that the orders implicated freedom of movement,*!* which was the very thing authorised by
Section 7 of the Public Health Act 2010 (NSW).2!4

3.3.35 In jurisdictions with human rights enactments, this legislation has also been relied upon as a
basis to interpret legislation and policy raising the provision of healthcare services. In Queensland,
complaints resolved by the Queensland Human Rights Commissioner since the commencement of the
Human Rights Act 2019 (Qld) have considered whether complex health needs justified modification of
quarantine requirements during COVID-19. These included allowing a family with a three-year-old
daughter with autism spectrum disorder to quarantine at home to avoid the distress occasioned by the
hotel environment and ensuring that a woman with an anxiety disorder exacerbated by confinement was
transferred to a hotel room with a balcony. In each case, the right to be treated with dignity and humane
treatment was emphasised in ensuring that the complainants’ health needs were taken into account.’'

3.3.36 The Victorian Supreme Court has also held that the capacity test under the Mental Health Act
2014 (Vic) must be interpreted and applied in a way that is compatible with human rights. The decision
in PBU & NJE v the Mental Health Tribunal’'® recognised that people with mental health issues are
highly vulnerable to interference with their human rights and should therefore be assured that any test
that would deprive them of agency is interpreted in a manner that is compatible with the Vic Human
Rights Charter.>!’

3.3.37 The extent to which reproductive healthcare is a human right has also been considered in
Victoria. In Castles v Secretary of the Department of Justice®'® (‘Castles’), the Victorian Supreme Court
considered whether refusing a request from a female prisoner to leave the low security prison to continue
in-vitro fertilisation treatment was contrary to the right to dignity and the right to family life under the
Vic Human Rights Charter. Section 47(1)(f) of the Corrections Act 1986 (Vic) provides that prisoners
have ‘the right to have access to reasonable medical care and treatment necessary for the preservation
of health’ 3!° The applicant argued that IVF treatments were necessary to address her infertility and that
she was approaching an age that would make her ineligible for further procedures.

3.3.38 The VEOHRC intervened to argue that international agreements, including the Convention on
the Elimination of All Forms of Discrimination Against Women and International Covenant on
Economic, Social and Cultural Rights, recognise that decisions concerning the number and spacing of
children and access to health services, including reproductive health, are components of human
dignity.’?° The Court accepted this argument®?! and held that s 22(1) of the Vic Human Rights Charter
places a burden on the State to preserve the human dignity of prisoners, notwithstanding their
imprisonment.>??

3.3.39 The decision in Castles shows the utility of an independent office of a human rights commission
being able to join in any proceedings in which a question of law arises with respect to the interpretation

313 Kassam v Hazzard,; Henry v Hazzard [2021] NSWSC 1320 [9].

314 Kassam v Hazzard, Henry v Hazzard [2021] NSWSC 1320 [9], [23].

315 See QHRC, Annual Report 2020-21 55-65.

316 pBU & NJE v the Mental Health Tribunal [2018] VSC 564.

317 Tbid [206)].

318 Castles v Secretary of the Department of Justice [2010] VSC 310.

319 The Standard Guidelines for Corrections in Australia, adopted by the Victorian Department of Justice, also state that
prisoners should be able to access to appropriate health services (including private health services, if they can cover the costs)
and maintain medical treatment they received before imprisonment: see Corrections, Prisons & Parole, Standards for Prisoners
and Offenders (State of Victoria, 2023) <https://www.corrections.vic.gov.au/standards-for-prisoners-and-offenders>.

320 Castles v Secretary of the Department of Justice [2010] VSC 310 [105].

321 1bid [108]. The Court also noted that s 47(1)(f) and the National Guidelines would have protected this right, even without
the Charter, but that the Charter confirmed a broad interpretation of the right.

322 1bid [147].
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of human rights enactment. It also highlights the role to be played by courts in the interpretation and
articulation of the rights set out in the human rights legislation.

3.3.40 There has been judicial consideration of the rights of prisoners under the human rights
enactment in Queensland. In one of the first cases to invoke the Human Rights Act 2019 (Qld), the
Queensland Supreme Court considered the rights of a violent prisoner, while also taking account of staff
safety and prison resourcing needs.***> While the Court dismissed all the grounds for judicial review, it
accepted that there had been a failure to take account of relevant considerations under the Qld Human
Rights Act 2019.32* The Court emphasised that the rights under that Act should be construed as widely
as possible and that the requirement to consider human rights and balance the competing justifications
for limiting human rights imposes a ‘high standard of review’ and one that is ‘more intensive’ and
‘draws the court more deeply into the facts ... than traditional judicial review’.””® This judgment
emphasises the need for decision-makers to give explicit and meaningful consideration to the impact of
decisions on all potentially affected rights, in order to discharge the obligation to give proper
consideration to human rights.

3.3.41 Judicial consideration of the treatment of prisoners within the framework of a human rights
enactment was also undertaken in the ACT. In Davidson v Director-General, Justice and Community
Safety Directorate,**® the ACT Supreme Court considered whether the human right of a prisoner in
solitary confinement to be treated with dignity and humanity were breached when his access to ‘open
air and exercise’ was limited to a small, enclosed internal courtyard.*?” Loukas-Karlsson J stated that
the prison had an obligation to provide access to a space that was suitable for exercise and was not
satisfied that the courtyard met this requirement. Her Honour held that Mr Davidson’s human rights had
been breached.*?®

3.3.42 In Victoria, the human rights enactment has similarly been relied upon as a basis to evaluate
the treatment of prisoners.’? In Minogue v Thompson,>*® the Victorian Supreme Court held that
subjecting a prisoner to random drug and alcohol testing and a strip search before providing a urine
sample violated his rights under the Vic Human Rights Charter.

3.3.43 The Victorian Civil and Administrative Tribunal (‘VCAT’) has also relied on the human rights
charter in its decision-making process in relation to housing. In Director of Housing v Sudi,>*' VCAT
held that the Director of Housing had breached the applicants’ rights to family and home by seeking to
evict them from public housing without justification. Bell J recognised the ‘fundamental importance of
housing to human dignity, to personal and family wellbeing and to democratic society’.>*? In Victoria,
a responsibility for public housing providers to avoid putting tenants at risk of homelessness has also
been recognised based on human rights. For example, in Homeground Services v Mohamed (Residential
Tenancies),>* VCAT considered a State-funded social housing provider’s policy mandating a
maximum tenancy of 18 months for transitional housing provided to disadvantage youth. The Tribunal

323 Owen-D’Arcy v Chief Executive, Queensland Corrective Services [2021] QSC 273.

24 Thid [80]-[81].

325 Tbid [148]-[149].

326 Davidson v Director-General, Justice and Community Safety Directorate [2022] ACTSC 83.

327 Section 45 of the Corrections Management Act 2007 (ACT) requires that the Director-General must ensure, as far as
practicable, that people have access to the open air for at least one hour each day and can exercise for at least one hour each
day. Section 19(1) of the Human Rights Act 2004 (ACT) provides that anyone deprived of liberty must be treated with humanity
and with respect for the inherent dignity of the human person.

328 Davidson v Director-General, Justice and Community Safety Directorate [2022] ACTSC 83 at [213], citing Castles v
Secretary, Department of Justice [2010] VSC 310.

329 See also Castles v Secretary of Department of Justice [2010] VSC 310.

30 Minogue v Thompson [2021] VSC 56.

31 Director of Housing v Sudi [2010] VCAT 328.

332 1bid [81]; see also Metro West v Sudi (Residential Tenancies) [2009] VCAT 2025.

333 Homeground Services v Mohamed (Residential Tenancies) [2009] VCAT 1131.
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found that strict adherence to the policy, even when it was clear tenants would be evicted into
homelessness, was arbitrary and amounted to a breach of tenants’ human rights.

3.3.44 As with Victoria, the protective effect of human rights enactments can be observed in the ACT
through the obligation imposed on housing decision-makers to consider the human rights implications
of their decisions for tenants; in particular, the risk that eviction will result in homelessness, and whether
other measures might be implemented to minimise that risk. In regard to transitional housing, the
decision in Canberra Fathers and Children Services Inc v Michael Watson (Residential
Tenancies)** addressed the rights of families in these circumstances. In this case, a father and his three
teenage sons, who were at risk of homelessness, moved into transitional housing; they challenged the
legality of the notice to vacate under the Residential Tenancies Act 1997 (ACT) and the Human Rights
Act 2004 (ACT). The ACT Civil and Administrative Tribunal (‘ACAT’) found that the notice to vacate
was compliant with the Residential Tenancies Act 1997 (ACT) but, nevertheless, amounted to a breach
of the family’s right to be free from unlawful or arbitrary interference with their home and family under
s 12 of the Human Rights Act 2004 (ACT).3%

3.3.45 Tt is not suggested that the recognition of the right to housing would lead the end of
homelessness in Tasmania. It can be argued, however, that jurisdictions with human rights enactments
have provided greater protection of tenants’ right to adequate and secure housing than is currently
available in Tasmania, and have a clearer framework to articulate a human rights argument for adequate
and secure housing. The experience in jurisdictions with human rights enactments suggests that
systemic protection of tenants’ rights to adequate and secure housing has been facilitated by their human
rights enactments, by providing a basis to articulate the human rights implications relating to housing
security.

3.4 TLRI’s views and recommendations

3.4.1 As with the 2007 Final Report, after examining several key issues raising human rights
implications and the process for responding through legislative and policy in the Review Period, the
TLRI’s view is that, while a number of laws made since this time do provide protection for some human
rights, there are gaps and shortcomings in present protections of rights in Tasmania. In the 2007 Final
Report, the TLRI expressed the view that:

Although our present democratic and judicial systems are generally accepted to have
delivered a comparatively sound record on human rights, and while Tasmania has
enacted a number of laws that have enhanced human rights protections in important
areas, violations of human rights do still occur and the rights of many are not always
recognised or observed.?*

3.4.2 Based on its research for this Paper, the TLRI remains of this view, and accordingly, reiterates
the 2007 recommendation that the law be reformed to provide and promote specific, better, and
accessible protection for human rights, and that this be in the form of a Tasmanian Charter of Rights or
human rights enactment. In Tasmania, there is lack of clarity around the scope of the rights protected,
and mechanisms to review legislation and policy from a human rights perspective are generally ad hoc
and lack transparency.

3.4.3 Based on this review, in this Part, the TLRI concludes that human rights enactments have the
potential to play an important role in providing greater transparency and explicit consideration of human

34 Canberra Fathers and Children Services Inc v Michael Watson (Residential Tenancies) [2010] ACAT 74.
335 See also Commissioner for Social Housing v Jones (Residential Tenancies) [2016] ACAT 75.
336 TLRI 2007 Final Report [2.3.28].
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rights in government decision-making, as well as improving community understanding of human rights
and how they can be protected. While human rights are taken into account in Tasmania in the
development of policy and legislation without a human rights enactment, the TLRI’s view remains that
such an enactment would provide a clear, consistent framework for human rights discourse to guide
legislative and policy decisions. In this context, it is important to note that the TLRI is not suggesting
that the existence of human rights legislation will necessarily have a particular human rights outcome
or will dictate a particular response to a balancing of competing rights or the determination of
appropriate boundaries of justifiable rights limitations. Neither is it claimed that a human rights
enactment in Tasmania will be a ‘magic bullet’ for ensuring human rights complaint laws.33” Instead, it
is suggested, based on the experience of jurisdictions that have adopted a human rights enactment, that
this framework can ‘foster consideration of human rights implications early in the development of
policy and legislation’ and detect disproportionate limitations on human rights and ... can clearly assist
in improving the quality of laws from a human rights perspective’.?3

3.4.4 The aim of the human rights enactments is to foster a human rights culture and embed human
rights considerations in the decision-making process. This was recognised by the Supreme Court of
Victoria in Castles v Secretary of the Department of Justice,’*® when considering the obligations on a
decision-maker arising from the provisions of the Vic Human Rights Charter.

The Charter is intended to apply to the plethora of decisions made by public authorities
of all kinds. The consideration of human rights is intended to become part of decision-
making processes at all levels of government. It is therefore intended to become a
‘common or garden’ activity for persons working in the public sector, both senior and
junior. In these circumstances, proper consideration of human rights should not be a
sophisticated legal exercise ... There is no formula for such an exercise, and it should
not be scrutinised over-zealously by the courts.3#

3.4.5 This case confirms that decision-makers must ‘do more than merely invoke the Charter like a
mantra’: a common-sense approach is essential to embedding human rights considerations in decision-
making. The Queensland Human Rights Commissioner has also said that a ‘common sense approach’
manages the risk that introducing an obligation for decision-makers to give ‘proper consideration’ to
human rights would hold up decision-making and lead to bureaucratic delays.**!

3.4.6 The view of the TLRI is that the model for a legislated Charter of Rights proposed in 2007,
subject to the adoption of amendments as outlined in Part 4, would assist to embed consideration of
human rights in the development and implementation of law and policy. It would provide a clear
mechanism to raise human rights considerations in public discourse and aim to improve the transparency
and consistency in legislative approaches to the protection of human rights. The TLRI recognises that
a human rights enactment is part of the process for developing a human rights culture. It provides a
framework for discussion about human rights in the development of policies and legislation, as well as
in their implementation. In line with the ‘dialogue’ model proposed by the TLRI in 2007 (as discussed
further at [1.3]), a human rights enactment would also aim to engender a human rights conscious culture
within the Tasmanian community and across the three branches of government, while still protecting the
sovereignty of Parliament.

3.4.7 Accordingly, the TLRI recommends that the laws in Tasmania be reformed to provide and
promote specific, better, and accessible protection for human rights through the enactment of a

337 Watchirs, Costello and Thilagaratnam, ‘Human Rights Scrutiny under the Human Rights Act (ACT)’ [6.260].

338 Ibid; see also Davidson, ‘Impact of the Victorian Charter upon Policy and Legislative Development’ [10.220] for a
discussion of the Victorian position.

339 Castles v Secretary of the Department of Justice [2010] VSC 310.

340 Tbid [185]-[186].

341 McDougall, ‘Making Rights Real’ 9.
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Tasmanian Charter of Human Rights or a Human Rights Act. This adopts Recommendations 1 and 2
of the 2007 Final Report (see Appendix A).

Recommendation 1 — Tasmanian Human Rights Enactment

That the laws in Tasmania be reformed to provide and promote specific, better, and accessible
protection for human rights through the enactment of a Tasmanian Charter of Human Rights or a
Human Rights Act.

48



A Charter of Human Rights for Tasmania? Update: TLRI Research Paper No 6

Part 4

Building on the TLRI’s 2007 Model

4.1 Introduction

4.1.1 As outlined in Part 3, the Tasmania Law Reform Institute (‘TLRI’) maintains its
recommendation from the 2007 Final Report that a Human Rights Act be enacted in Tasmania.

4.1.2 Part 4 considers issues relating to the model recommended by the TLRI that have been
identified in the Review Period in cases and reviews in other jurisdictions and discusses potential
revisions to the TLRI’s 2007 model.

4.1.3 In this Part, the following matters are discussed:

e which bodies, institutions and agencies should be subject to, or exempted from, human
rights obligations;

e whether additional rights should be included in a Tasmanian human rights enactment;
e what Tasmanian human rights scrutiny requirements should look like;

e what the consequences should be where laws and conduct are incompatible with human
rights; and

what complaints mechanisms should be provided in a Tasmanian human rights enactment.

4.1.4 This Part outlines suggested amendments to the original 2007 TLRI model, which the TLRI
considers would strengthen its operation and provide a best practice human rights framework for
Tasmania.

4.2 Who should have human rights under a Tasmanian human
rights enactment?

Public authorities
2007 Final Report and subsequent developments

4.2.1 The 2007 Final Report recommended that ‘public authorities’ be required to comply with
human rights obligations. It then recommended that ‘public authority’ be defined broadly to include:

tribunals, the courts, government departments, public officials, statutory authorities,
government business enterprises, State owned companies, Tasmania Police, local
government, Ministers, members of Parliamentary Committees when acting in an
administrative capacity, anyone whom Parliament declares to be a public authority for
the purposes of the Charter and an entity whose functions are or include functions of a

49



Part 4: Building on the TLRI’s 2007 Model

public nature, when it is exercising those functions on behalf of the State or a public
authority (whether under contract or otherwise).*#?

4.2.2 The model proposed in the 2010 Tasmanian Government Directions Paper, A Charter of Human
Rights and Responsibility for Tasmania (‘Directions Paper’),>* also recommended that organisations
delivering services funded or controlled by a public body be required to comply with the Charter.>#

4.2.3 This approach is consistent with the position adopted in Victoria, the ACT, and Queensland,
where human rights obligations are imposed on entities whose functions are (in whole or in part) of a
public nature or when they are exercising the functions for the State, Territory or public authority.’*
However, these jurisdictions have specified constraints on the scope of the definition of a ‘public
authority’: (1) when a court is acting in a judicial capacity (see further discussion at [4.2.21]-
[4.2.29]);% (2) Parliament or a person exercising functions in connection with proceedings in
Parliament;**” and (3) if an entity is prescribed by regulation not to be a public entity (see further
discussion at [4.2.30]-[4.2.33]).3%

4.2.4 The TLRI recommended in its 2007 Final Report that a human rights enactment include both
statutory guidance on determining when an entity is performing functions of a public nature (as in s 4
of the Vic Human Rights Charter) and a non-exhaustive list of such functions.’* The ACT and
Queensland Human Rights Acts provide a non-exhaustive list of functions that are taken to be ‘of a
public nature’, including operating detention and correctional facilities, emergency services, public
health, education, housing, and transport services.*® The ACT list includes utilities providers (also
recommended in the TLRI 2007 Final Report),**' while the Queensland list includes public disability
services.

4.2.5 The Victorian legislation describes the factors that should be considered in determining whether
an entity is undertaking functions of a public nature,*? but does not list examples. The 2015 Review of
the Victorian Charter identified the need for greater clarity in this regard and recommended that a non-
exhaustive list be added to the definition of public authority, including prisons and correctional
facilities, public health services, public disability services, public education, public transport, public
housing, and utility services.>** In its response, the Victorian Government gave in-principle support to

342 TLRI 2007 Final Report, Recommendation 8.

343 Department of Justice (Tasmania), 4 Charter of Human Rights and Responsibility for Tasmania (Human Rights Charter
Legislative Project Directions Paper (Department of Justice, 2010) (‘Directions Paper’). The Directions Paper was
accompanied by two other resources: A Charter of Human Rights and Responsibility for Tasmania (Guide to the Directions
Paper, 2010) and A Charter of Human Rights and Responsibility for Tasmania (Community Consultation, 2010). See also
‘Charter of Rights A Step closer’, ABC News (online, 21 October 2010) <https://www.abc.net.au/news/2010-10-21/charter-
of-rights-a-step-closer/2306028>.

344 Directions Paper 36. See also TLRI 2007 Final Report at [4.7.18], which suggested that future reviews ‘consider’ including
in the definition of ‘public authority’ bodies receiving public funding (and whose services have public benefit). The
recommendation did not include bodies which are ‘controlled’ by public authorities.

35 Human Rights Act 2004 (ACT) s 40(g); Charter of Human Rights and Responsibilities Act 2006 (Vic) (‘Vic Human Rights
Charter’) s 4(c); Human Rights Act 2019 (Qld) s 10(h). Queensland distinguishes between State agencies as ‘core public
entities’ and ‘functional public entities’, which only fall within the definition of a public entity when they are performing
functions of a public nature on behalf of the State. The Human Rights Act 2019 (QId) also specifically confines ‘public entity’
to an entity ‘in and for Queensland’, confirming that federal authorities will not be covered by the Act.

346 This is the case in Victoria, the ACT, and Queensland.

347 This is the case in Victoria, the ACT, and Queensland.

348 This is the case in Victoria and Queensland.

349 TLRI 2007 Final Report, Recommendation 8.

350 Human Rights Act 2004 (ACT) s 40A(3); Human Rights Act 2019 (QId) s 10(3).

351 TLRI 2007 Final Report, Recommendation 8.

352 Vic Human Rights Charter s 4.

353 Brett Young, From Commitment to Culture, Recommendation 12. The Review also recommended that all government
contracts include terms that contracted service providers will have public authority obligations when performing particular
functions under the contract, and that the Act be amended to enable this. The government agreed; no amendments have been
made to date.
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this recommendation, noting that any amendments would need to ‘ensure that the definition remains
sufficiently flexible to reflect the variety of ways in which government services are delivered’.’>* To
date, no such amendments have been made.

4.2.6 Members of Parliamentary Committees are also subject to the Victorian and Queensland
Human Rights Acts when acting in an administrative capacity. Consistent with the TLRI’s 2007
recommendation, this approach should be replicated in Tasmania to ensure the conduct of Committee
proceedings is in line with human rights principles.3

4.2.7 The Queensland and ACT Human Rights Acts also explicitly allow entities that are not
otherwise captured by the definition of ‘public entity’ or ‘public authority’ to elect to be characterised
as such and thus subject to the Act.3*® The Queensland Government describes the provisions as enabling
entities ‘to commit publicly and voluntarily to acting compatibly with human rights, contributing to the
dialogue of corporate social responsibility and helping to build a human rights culture in Queensland’.>’
To date, no entities have opted in as public entities.

4.2.8 The 2015 Review of the Vic Human Rights Charter recommended that Victoria adopt an opt-
in provision.*® While the Victorian Government supported the recommendation,®® it is yet to be
implemented.

4.2.9 The TLRI also recommended in the 2007 Final Report that the term ‘public authority” initially
exclude non-government schools and health services, but that subsequent reviews consider whether to
extend the definition to include ‘private businesses and enterprises that receive public funding and that
carry out functions that have a public benefit’.* This reflects the approach in Victoria, Queensland and
the ACT, where non-government schools and health services are not public authorities.**!

4.2.10 In addition, in Queensland and Victoria, the obligation of public authorities to act in way that
is compatible with human rights and to make decisions giving proper consideration to human rights
does not apply to public authorities if to act in that way or to make that decision ‘has the effect of
impeding or preventing a religious body (including itself in the case of a public authority that is a
religious body) from acting in conformity with ... religious doctrines, beliefs or principles’.>*? The 2015
Review recommended that the Victorian Government give consideration to this exemption as part of a
broader review of religious exemptions and equality measures in other Victorian laws to ensure that a
consistent approach is applied.’®* There have been subsequent reforms to the Equal Opportunity Act
2010 (Vic) but no changes to the Charter of Human Rights Act.3%

354 See Victorian Government, Government Response to the 2015 Review of the Charter of Human Rights and Responsibilities
Act (2016

<htt1()s:// Ste)lticl .squarespace.com/static/5b7ela0Obe2ccd10a60359216/t/62eb12{8b0c0ae524d1867d2/1659572985972/Govern
ment+tresponse+totthe+2015+review-+of+the+Charter+of+Human+Rights+and+ResponsibilitiestAct+_+Department+of+Ju
stice+and+Community+Safety+Victoria>.

355 Vic Human Rights Charter s 4(1)(g); Human Rights Act 2019 (Q1d) s 9(1)(g).

356 Human Rights Act 2019 (QId) ss 9(3) and 60; Human Rights Act 2004 (ACT) s 40D. In both jurisdictions, the Minister can
make or revoke a declaration that a private entity is a public entity for the purposes of the Act.

37 Queensland ~ Government, ~Human Rights Fact Sheet: Opt-In to the Human Rights Act 2019
<https://www.forgov.qld.gov.au/__data/assets/pdf file/0008/203102/opt-in-to-the-human-rights-act-2019.pdf>.

358 Brett Young, From Commitment to Culture, Recommendation 15.

339 See Victorian Government, Government Response to the 2015 Review of the Charter of Human Rights and Responsibilities
Act.

360 Ibid.

361 Vic Human Rights Charter s 4(1)(c); Human Rights Act 2004 (ACT) s 40A; Human Rights Act 2019 (Qld) ss 9(1)(h), 10.
362 Vic Human Rights Charter s 38(4). A provision to similar effect applies in Queensland: Human Rights Act 2019 (Qld)
s 58(3).

363 See Brett Young, From Commitment to Culture 72-73.

364 See [2.3].
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TLRI’s current views and recommendations

4.2.11 The TLRI recommends that all public authorities be bound by the Tasmanian Human Rights
Charter or Act. Public authorities should be required to act in a way that is compatible with human
rights and, when making decisions, give proper consideration to relevant human rights unless otherwise
required by particular legislation. This is consistent with Recommendations 7, 10 and 14 in the TLRI
2007 Final Report (see Appendix A).

4.2.12 The TLRI maintains its earlier recommendation that, in a Tasmanian human rights enactment,
a broad definition of public authority be adopted, including organisations performing public functions
and organisations that opt-in to public authority obligations. Consistent with its 2007 recommendation
and the ACT and Queensland approaches, the TLRI maintains that a Tasmanian human rights enactment
should explicitly list the sorts of functions that are to be characterised as public functions, including the
delivery of emergency, utility, public housing, education, health, disability, and transport services, as
well as the operation of correctional and detention facilities. This is consistent with Recommendation 8
of the 2007 Final Report (see Appendix A). This was also the recommendation in the 2015 Review of
the Victorian Charter, which highlighted the need for clarity and certainty in the application of the
Charter to functional public authorities in order to make the Charter more effective.?%

4.2.13 As discussed in Part 3, in the Review Period, the extent to which non-government schools and
private health services should be dealt with under a human rights enactment has particularly arisen in
the context of religious freedom. This is an important issue that requires wider consultation. While the
tensions between the right to religious freedom and the right to be free from discrimination under human
rights principles and the exemption of religious bodies from anti-discrimination laws have been the
subject of contentious public debate at both State and national levels, this broader inquiry is beyond the
scope of this Research Paper. The preparation of this Research Paper did not involve, and was not
intended to involve, a general community consultation, as occurred in the preparation of the 2007 Final
Report. Further, aligned with the position of the 2015 Victorian Review, the approach to be taken
involves addressing the broader question of the treatment of religious bodies within a human rights
enactment and anti-discrimination framework (and the interaction between the two frameworks).
Relevant matters are the extent to which religious bodies are included within the definition of ‘public
authority’, whether there should be a specific exemption from human rights obligations for religious
bodies under the human rights enactment, and whether (and what) changes should be made to anti-
discrimination laws. These are separate issues from the question of whether a human rights enactment
should recognise a right to freedom of religion. In relation to this question, the TLRI maintains that a
Tasmanian Charter should include a right to freedom of religion, as recommended in the TLRI 2007
Final Report.

4.2.14 The TLRI’s view is that its examination of events in the Review Period highlights that the
inclusion of religious bodies within a human rights framework is a highly contentious issue that needs
to be resolved and requires further consultation. Further, the TLRI considers that it should be a matter
for early review. As part of this review, consideration should be given to the human rights enactment
providing that non-government schools and health services be subject to any Tasmanian Charter of
Rights from the outset, rather than deferring decisions about their inclusion to future reviews. The
review should also consider the interaction between the human rights legislation and the anti-
discrimination legislation, and other relevant Tasmanian laws.

365 Brett Young, From Commitment to Culture 58, 60, Recommendation 12.
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Recommendation 2 — Human Rights Obligations of Public Authorities

That all public authorities be bound by the Tasmanian Human Rights Charter or Act.

Public authorities should be required to act in a way that is compatible with human rights and, when
making decisions, to give proper consideration to relevant human rights, unless otherwise required
by particular legislation.

Recommendation 3 — Public Authorities: Definition

That the Tasmanian human rights enactment adopt a broad definition of public authority, including
organisations performing public functions and organisations that opt-in to public authority
obligations.

The Tasmanian human rights enactment should explicitly list the sorts of functions that are to be
characterised as public functions, including the delivery of emergency, utility, public housing,
education, health, disability, and transport services, and the operation of correctional and detention
facilities.

The treatment of religious bodies within a human rights enactment and anti-discrimination
framework (and the interaction between the two frameworks) should be a matter for further review.
As part of this review, consideration should be given to the human rights enactment providing that
non-government schools and health services be subject to any Tasmanian Charter of Rights from
the outset, rather than deferring decisions about their inclusion to future reviews.

Courts and tribunals

4.2.15 In the 2007 Final Report, the TLRI considered the role of courts and tribunals under the
proposed model for a human rights enactment. Fundamental to the approach taken was the objective of
requiring courts to interpret all Tasmanian laws, as far as possible, in a manner that complies with
human rights. This remains the view of the TLRI, as discussed below. In the 2007 Final Report,
Recommendations 8 (What is a ‘public authority?’) and 11 (Role of the courts) were closely related and
sought to give effect to the TLRI’s view that the Charter should apply to courts in the interpretive role
of the Charter to the common law. As stated in the 2007 Final Report, the purpose of the Charter is ‘to
provide over-arching, clearly articulated principles that provide a compass in the interpretation,
implementation, formulation and development of all Tasmanian laws”’.36

Interpreting the law
2007 Final Report and subsequent developments

4.2.16 In the 2007 Final Report, the TLRI’s view was that courts and tribunals should be required to
interpret all Tasmanian laws (statutes and common law) in a manner that was consistent with Charter
rights. Recommendation 11 provided that:

Subject to the requirement to interpret statutory provisions consistently with their
purpose, all Tasmanian courts and tribunals should be required to interpret all
Tasmanian laws, including statutory provisions, as far as it is possible to do so in a way
that is compatible with human rights.

366 TLRI 2007 Final Report [4.7.11]; see also [4.7.10].
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As it related to statutes, Recommendation 11 was aligned with the position in Victoria, the ACT and
Queensland.*®” Similarly, in its position paper, the AHRC recommended that the formulation that best
expresses the approach is that “all ... legislation is to be interpreted, so far as is reasonable possible, in

a manner that is consistent with human rights’.3¢®

4.2.17 Inrelation to the common law, as set out in Recommendation 11, the TLRI’s view was that the
Charter should also apply to the development of the common law. This differed from the approach taken
in Victoria, Queensland, and the ACT, where the human rights enactments specify that they apply only
to the interpretation of statute.’®® The TLRI view instead reflects the position in the United Kingdom
and New Zealand. While the human rights enactments in these jurisdictions do not specify that the rights
set out apply to the interpretation of both statute law and common law,*”° this is the interpretation of the
application of Charter set out in case law, following from the inclusion of courts within the definition
of government agencies to be bound by the human rights enactment.’”!

4.2.18 In other Australian jurisdictions, a reason advanced for not applying human rights enactments
to the common law rests on the doctrine of the unity of the common law.3’? This doctrine provides that
under Australia’s federal system there is one “unified common law’, which applies in each State but is
not itself the product of any State. In this view, because no State can have a separate and unique common
law, it may not be possible for State legislatures to direct the courts to develop the common law in any
one State according to principles that differ from those that apply elsewhere in Australia. While State
Parliaments may directly modify or abrogate the common law, they cannot indirectly influence its
development in the courts. Accordingly, it has been thought that it might be unconstitutional for State
Parliaments to direct State courts to develop the common law in accordance with a State Charter of
Human Rights, as to do so would be to require the court to develop a separate common law for a
particular State, distinct from that applying elsewhere.

4.2.19 The unity of the common law doctrine was considered in detail in the 2007 Final Report, and,
while acknowledging the arguments that may arise, the TLRI’s view was that issues of constitutionality
may be avoided by addressing the law rather than focusing on the courts.>”® This was the approach set
out by Perry J, who suggested that a human rights enactment applying to the interpretation of the
common law was an example of modification of the common law by statute (which is not exceptional)
and as such is not unconstitutional.>’* This reasoning was adopted by the TLRI and so, in the 2007 Final
Report, it recommended that all laws be interpreted as far as it is possible to do so in a way that is
compatible with human rights (Recommendation 11) and that the Tasmanian Charter ‘should contain
explicit provision to the effect that all non-statutory law, including the substantive and adjectival

367 Vic Human Rights Charter s 32(1); Human Rights Act 2004 (ACT) s 30; Human Rights Act 2019 (Q1d) s 48(1).

368 AHRC, A National Human Rights Act for Australia 251, adopting the formulation developed by the Law Council in its
Human Rights Charter policy, Law Council of Australia, Human Rights Charter Policy (November 2020)
<https://humanrights.gov.au/human-rights-act-for-australia>. It is noted that the Law Council added that ‘such a provision
should require courts, tribunals and others interpreting legislation to depart from accepted interpretations of legislative
provisions [in a way that is consistent with human rights] where this is reasonably possible and does not fundamentally
undermine or distort the purpose of the legislation’: AHRC, 4 National Human Rights Act for Australia 251, quoting the Law
Council.

369 Vic Human Rights Charter s 32(1); Human Rights Act 2004 (ACT) ss 3 (dictionary), 30; Human Rights Act 2019 (Qld)
s 48(1).

370 In the Human Rights Act 1998 (UK) s 3, the interpretative role of courts is confined to the interpretation of legislation. This
is also the case in New Zealand. See Bill of Rights Act 1900 (NZ) s 6.

371 See, for example, Venables & Thompson v New Group Newspapers Ltd and Ors [2001] 2 WLR 1038, 1049; Hosking v
Bunting [2005] 1 NZLR 1. See discussion of courts as a public authority at [4.2.21]-[4.2.29].

372 See Victorian Human Rights Consultation Committee, Rights, Responsibilities and Respect: The Report of the Human
Rights Consultation Committee (Department of Justice, 2005) 59.

373 See TLRI 2007 Final Report [4.7].

374 John W Perry, International Human Rights and Domestic Law and Advocacy (Paper presented at the Human Rights Law
Resource Centre, Melbourne, 7 August 2006) 12-16
<https:/staticl.squarespace.com/static/580025f66b8f5b2dabbe4291/t/59e42794f14aal1443222fba/1508124567051/justice+
perry+paper.pdf>.
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(procedural) law is amended by the Charter so as to conform to human rights as defined and limited in
the Charter, and that any conflict with Charter rights is to be resolved in favour of the Charter’
(Recommendation 8).

TLRI’s current views

4.2.20 The TLRI’s views expressed in the 2007 Final Report about the application of the Charter to
the common law are reiterated and it remains the view of the TLRI that the approach of Perry J addresses
any issues of unconstitutionality that may arise from requiring courts to develop the common law to
reflect human rights. The TLRI adheres to Recommendation 11 of the 2007 Final Report in relation to
the role of courts in interpreting Tasmanian laws. The TLRI maintains the view that a Tasmanian human
rights enactment should apply to the common law as well as statutory law (Recommendation 11) and
should include ‘explicit provision to the effect that all non-statutory law, including the substantive and
adjectival (procedural) law, is amended by the Charter so as to conform to human rights as defined and
limited in the Charter, and that any conflict with Charter rights is to be resolved in favour of the Charter’
(Recommendation 8).

Courts and tribunals as public authorities

4.2.21 A separate question is the application of a human rights enactment to courts and tribunals as
public authorities. As noted, there are distinct functions for courts and tribunals under a human rights
enactment, including an interpretative role (as discussed at [4.2.16]-[4.2.20]) and an enforcement role
(as discussed at [4.5]). Courts and tribunals may also be required to comply with a human rights
enactment as a public authority (a compliance function).>”> The issue of how a human rights enactment
should apply to the courts as a public authority involves a consideration of whether a human rights
enactment should apply to courts and tribunals when acting in an administrative capacity.

4.2.22 Considering developments in the Review Period, the TLRI has re-examined its 2007
recommendations relating to the application of a human rights enactment to courts and tribunals as
public authorities.

2007 Final Report and subsequent developments

4.2.23 In the 2007 Final Report, the TLRI recommended that the definition of a ‘public authority’
should include tribunals and the courts (Recommendation 8). This recommendation (in conjunction
with Recommendation 11) was concerned with binding the courts in their interpretative function.

4.2.24 The approach taken in the 2007 Final Report was different from that taken in other Australian
jurisdictions with human rights enactments (the ACT, Queensland, and Victoria). In these jurisdictions,
courts and tribunals have been treated differently from most other public authorities and have been
specifically excluded from the human rights obligations imposed on public authorities, other than when
they are performing administrative functions.’’® The Australian Human Rights Commission’s 2023
Position Paper, 4 Human Rights Act for Australia, also proposed an approach that would adopt this

375 Brett Young, From Commitment to Culture 74.

376 Vic Human Rights Charter s 4(1)(j); Human Rights Act 2004 (ACT) s 40(2)(a); Human Rights Act 2019 (Qld) s 9(4)(b).
For example, other entities excluded from the definition of public authority are Parliament and those exercising functions in
connection with Parliamentary proceedings (Vic Human Rights Charter s 4(1)(i)) and members of Parliamentary Committees
‘except when acting in an administrative capacity’ (Vic Human Rights Charter s 4(10(g)). The model outlined in the 2010
Tasmanian Government Directions Paper, A Charter of Human Rights and Responsibility for Tasmania, proposed to exclude
courts and tribunals from the definition of public authority, other than when acting in an administrative capacity.
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position and so include courts in the definition of a public authority only when acting in an
administrative capacity.’”’

4.2.25 At the time of the 2007 Final Report, despite the ACT and Victorian legislation making a
distinction between administrative and judicial functions of courts and tribunals, the distinction was
considered to give rise to considerable uncertainty. In the 2007 Final Report, the TLRI noted that
making a distinction between the judicial and administrative function of courts and tribunals may create
confusion and uncertainty about the application of the Charter. This was also the view of the 2011
Review of the Victorian Charter, which, instead of including the judicial functions of a court as a public
authority, recommended exempting courts from public authority obligations in all their functions,
arguing that distinguishing between administrative and judicial functions was fraught.

4.2.26 1In the intervening period, however, case law concerning this distinction has provided greater
clarity about the principles to be applied in making this determination, and concerns around the
distinction have lessened. For example, the 2015 Victorian Review concluded that:

The courts have not had difficulty determining when a court or tribunal is acting in an
administrative capacity and, therefore, when it is bound by the public authority
obligations in the Charter.>”®

4.2.27 The distinction between administrative capacity and judicial capacity has been interpreted to
mean a distinction made in the public law sense; that is, by considering the legal character of the function
in question.>” Judicial capacity includes determination of criminal guilt, actions in contract and tort,
and generally actions for the endorsement of existing legal rights.*®® Examples provided of the
administrative functions of a court are committal proceedings, issuing of warrants, listing cases, and
adopting practices and procedures.*®! It would also include hiring staff.®*> The Queensland Human
Rights Commission provides the following examples of when a court or tribunal is acting in an
administrative capacity: ‘staffing matters, registry functions (including managing records, receiving and
processing appeals, and listing cases) and developing an applying policies and procedures’.? It also
gives examples of the work of tribunals that involve acting in an administrative capacity, such as
‘reviewing administrative decisions of government agencies, disciplinary proceedings, appointing
guardians and administrators and reviewing involuntary treatment orders’.3%

377 It is noted that there are provisions in Victoria and Queensland which directly apply human rights to courts (even though
courts and tribunals are not included within the definition of ‘public authority’ when acting in a judicial capacity): see Vic
Charter of Rights s 6(2) and Human Rights Act 2019 (Qld) s 5(2)(a). These provisions provide that the relevant human rights
enactment applies to courts and tribunals to the extent the court or tribunal has functions under Part 2 and Part 3, Division 3.
Part 2 sets out the specific human rights protected by the enactment and the limitations on those rights and Part 3 Division 3
contains the provisions about the interpretation of laws. The AHRC also proposed that a provision to this effect be included in
the Charter: AHRC, 4 Human Rights Act for Australia 149.

378 See Brett Young, From Commitment to Culture 74-75.

37 Judicial College of Victoria, Charter of Human Rights Bench Book [2.4]

<https://www judicialcollege.vic.edu.au/eManuals/CHRBB/index.htm#57269.htm>.

380 Thid.

381 bid. It is noted that the 2015 Victorian Review noted that references to committal proceedings and issuing warrants have
been largely uncontroversial, but that case law had raised questions about listing cases and adopting practices and procedures.
The example provided was listing of cases which could be the exercise of an administrative power if done by administrative
or registry staff and the exercise of judicial power when done by a judicial officer: Brett Young, From Commitment to Culture
76, referring to Kracke v Mental Health Tribunal [2009] VCAT 646.

382 Judicial College of Victoria, Charter of Human Rights Bench Book [2.4]

383 See Queensland Human Rights Commission, Factsheet: The Role of Courts and Tribunals under the Human Rights Act
2019 (2019) <QHRC _factsheet HRA RoleOfCourtsAndTribunals.pdf>.

384 Ibid.
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TLRI’s current view

4.2.28 The TLRI’s view is that courts should be included in the definition of public authority when
acting in an administrative capacity.’®> This means that courts and tribunals when acting in an
administrative capacity would be subject to Charter obligations (as set out in Recommendation 9) ‘to
act in a way that is compatible with human rights and, when making decisions, to give proper
consideration to relevant human rights unless otherwise required by particular legislation’.?% This is
also consistent with the obligation placed on courts and tribunals in other Australian jurisdictions.
Further, it is consistent with the approach to the obligations of courts and tribunals under the Personal
Information Protection Act 2004 (Tas) s 7(a), which makes a distinction between administrative and
judicial functions of courts and tribunals and provides that courts and tribunals are exempt from the
provisions of the Act in the performance or exercise of judicial or quasi-judicial functions or powers.
The TLRI endorses the approach of the 2007 Final Report that, in interpreting the law, courts should be
bound to apply the Charter to the interpretation of common law as well as statutory law. The TLRI
considers that Recommendation 4 achieves this objective. On this basis, and following the reasoning of
the 2007 Final Report, there is no reason to include courts in their judicial capacity.

4.2.29 Following the acceptance of this approach, a related matter that arises is the interaction of the
role of courts and the imperative of judicial independence with other aspects of the proposed Tasmanian
model, particularly the avenues of redress provided to individuals for the enforcement of rights. It can
be seen from the definition of administrative capacity at [4.2.27] that some court/tribunal proceedings,
such as disciplinary proceedings and the review of government decisions and the like, would fall within
the definition of administrative capacity. ‘Redress’ for these decisions is appropriately provided for by
way of usual appeal pathways. Under the model for a human rights enactment proposed by the TLRI, a
direct cause of action would be created that would allow individuals to bring actions in the Supreme
Court or Tasmanian Civil and Administrative Tribunal (‘TasCAT’) alleging breaches of their rights and
granting remedies, including damages.*®” This is not the approach in other Australian jurisdictions,
which do not currently provide a direct cause of action for an alleged breach of a human right (with the
exception of the ACT) or provide for an award of damages.**® It also not the approach taken in the
United Kingdom, where the general position is that a direct cause of action is available and an award of
compensation can be made in certain circumstances,*®’ but it is made clear that, where any proceedings
involve a judicial act, proceedings may only be brought by the exercise of the right of appeal or judicial
review.*?? It is the view of the TLRI that the inclusion of courts within the definition of public authority
needs to be reconciled with the other features of the proposed model, particularly the enforcement
provisions that are adopted in the human rights enactment. For example, there may be a carve-out in the
case of proceedings to the effect that the usual appeal mechanism applies, rather than the enforcement
provisions adopted in the Tasmanian human rights enactment that apply to other public authorities. A
model for such a carve-out may be found in the approach taken in the United Kingdom, as outlined
above.

385 See AHRC, A Human Rights Act for Australia 149.

386 This is Recommendation 9 of the TLRI 2007 Final Report, which sets out the obligations of public authorities. As noted,
the TLRI also adheres to Recommendation 11 of the 2007 Final Report in relation to the role of courts in interpreting
Tasmanian laws.

387 See Recommendation 19 of the 2007 Final Report and Recommendations 15 and 16 of this Research Paper.

388 See [4.5].

3% Human Rights Act 1998 (UK) ss 7 and 8.

30 Human Rights Act 1998 (UK) s 9.
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Inclusion of Courts and Tribunals
Recommendation 4

That a Tasmanian human rights enactment apply to the interpretation of the common law as well as
statutory law and should include an explicit provision to the effect that all non-statutory law,
including the substantive and adjectival (procedural) law, is amended by the Charter so as to
conform to human rights as defined and limited in the Charter, and that any conflict with Charter
rights is to be resolved in favour of the Charter.

Recommendation 5

That courts and tribunals be included in the definition of public authority when acting in an
administrative capacity or in the exercise of procedure. However, this inclusion needs to be
reconciled with the enforcement provisions adopted in the human rights enactment, particularly the
avenues of redress.

Other exempted organisations
TLRI 2007 Final Report and subsequent developments

4.2.30 In addition to the limited application to courts, both Queensland and Victoria provide for
regulations to declare that particular entities are, or are not, public entities for the purposes of the
obligations of their Human Rights enactments.

4.2.31 In Victoria, the Adult Parole Board, the Youth Residential Board, and the Youth Parole Board
have been declared not to be public authorities.*! In Queensland, grammar schools and their boards are
prescribed not to be public entities.>*? In the 2015 Victorian Review, the exemption of the parole boards
from public authority obligations was considered, with a number of submissions (including from the
Law Institute of Victoria, VEOHRC, Community Legal Centres) recommending that the exemption be
revoked.*”* Comment was also made about the complex nature of the work undertaken by parole boards
and the work that would be required to build a human rights framework into their decisions. In the
report, no recommendation was made in relation to exempted organisation and was identified as a matter
for government to consider at the expiry of the current regulations.**

4.2.32 The TLRI 2007 Final Report considered the question of who should be bound by a charter of
rights. As discussed at [1.3.7], the TLRI recommended an initially conservative approach with the
charter to initially to bind only public authorities. Other than discussing the scope of the definition of
public authority and the inclusion (or otherwise) of courts and non-government schools and health
services), consideration was not given to creating a more general provision to allow for other
organisations to be exempted from the charter by regulation.

TLRI’s current views and recommendation

4.2.33 Inline with the 2007 Final Report, the TLRI’s view remains that the scope of ‘public authority’
should be as broad as possible. The TLRI considers that concerns arise if there is provision to exempt
or exclude organisations engaged in performing public services (including criminal justice
responsibilities) from the operation of a Tasmanian human rights enactment. Evidence given in the
investigation of the Tasmanian Commission of Inquiry into Child Sexual Abuse in Institutional Settings

31 Charter of Human Rights and Responsibilities (Public Authorities) Regulations 2013 (Vic) clause 5.
32 Human Rights Act 2019 (Qld) s 9; Human Rights Regulation 2020 (QId) clause 2.

393 Brett Young, From Commitment to Culture 66.

394 Ibid 68.
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in Tasmania®* alerts us to the dangers of excluding institutions from human rights obligations. It is
acknowledged that bodies such as a parole board undertake complex and sensitive work, but this is true
of many other public authorities that would be required to comply with the human rights enactment.**

4.2.34 Accordingly, the TLRI recommends that, if provision is made in a Tasmanian human rights
enactment for exempting or excluding institutions from human rights obligations, any instrument
containing such exemptions or exclusions be subject to disallowance to enable parliamentary scrutiny
of whether the exemption or exclusion is justifiable.

Recommendation 6 — Exempt organisations

That, if provision is made in a Tasmanian human rights enactment for exempting or excluding
institutions from human rights obligations, any instrument containing such exemptions or
exclusions should be subject to disallowance to enable parliamentary scrutiny of whether the
exemption or exclusion is justifiable.

4.3 What rights should be protected?

Extension beyond civil and political rights
2007 Final Report and subsequent developments

4.3.1 Inthe 2007 Final Report, the TLRI said:

the arguments for limiting rights protection to civil and political rights are not
compelling. They speak of timidity rather than rationality. ... The Tasmanian Law
Reform Institute recognises that human rights are indivisible and that the separation of
rights into civil and political rights on the one hand and economic, social and cultural
rights on the other is artificial.*’

4.3.2 The TLRI set out a comprehensive list of rights to be included in a Tasmanian Charter, including
civil and political rights and a number of economic, social, and cultural rights.*® Significant rights
recommended in 2007 for inclusion in a Tasmanian Charter, which went beyond the rights protected in
the ACT and Victorian Charters, were rights to work, food, housing, health, education, and a safe
environment. Since the 2007 Final Report, the right to education and the right to health services have
been included in the Queensland human rights enactment; the rights to work, food, and a safe
environment have not.

4.3.3 Other jurisdictions have taken a cautious, incremental approach to rights protected by their
human rights legislation (emphasising civil and political rights over economic, social, and cultural
rights) and largely deferring the inclusion of additional rights to future reviews. The Report of the
Economic, Social and Cultural Rights Research Project in 2010 recommended including rights included
in the International Covenant on Economic, Social and Cultural Rights in the Human Rights Act 2004

395 The Commission of Inquiry into to the Tasmanian Government’s response to this matter was established on 15 March 2021
<https://www.commissionofinquiry.tas.gov.au/home>.

39 This argument was advanced by the VHREOC in its submission to the review: Brett Young, From Commitment to Culture
67.

397 TLRI 2007 Final Report [4.15.13].

3% See Appendix B of this Report and TLRI 2007 Final Report, Recommendations 15, 16 and 17.
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(ACT) — if not immediately, then by selecting a few and ‘leaving open the possibility of expansion of
the list of rights protected in subsequent reviews of the HRA’.3*® The government response stated:

The Government believes that an incremental approach, such as the one identified by
the Report, is the best way forward. This approach will mirror the approach taken in
2004 with the introduction of the Human Rights Act which ensured that public
authorities were fully engaged with the civil and political rights contained within the
Human Rights Act and confident in their scope and application. The success of this
approach provides a best practice model for the introduction of additional rights.*®

4.3.4 1In 2020, the ACT Human Rights Commission strongly recommended that more economic,
social, and cultural rights (such as housing and health rights) be included in the Human Rights Act 2004
(ACT).*! On 30 June 2022, the ACT Government released a Discussion Paper to inform consideration
of the inclusion in the Human Rights Act 2004 (ACT) of a right to a healthy environment; the
government has committed to protecting this right.*”> Subsequently, legislation has been introduced
that would insert that right into the ACT Charter.*” The ACT Government has also recognised a
right to work*** and a right to education.*%

4.3.5 The 2011 Review of the Vic Human Rights Charter found no case for adding new categories of
rights to the Charter. This issue was revisited in the 2015 review, which, while not calling for the
protection of any additional economic, social, and cultural rights at that time,**® did recommend that
their inclusion be a priority consideration for future reviews.*’ No further progress has been made on
this recommendation.*%

4.3.6 The Human Rights Act 2019 (QId) explicitly provides that the first review of the Act, due to
commence in 2023, must consider whether a broader range of rights should be protected.**”

TLRI’s current views

4.3.7 Consistent with the views of the TLRI set out in the 2007 Final Report, the TLRI remains of
the view that the rights protected in the Tasmanian Human Rights Act or Charter should extend beyond

39 Andrew Byrnes et al, Australian Capital Territory Economic, Social and Cultural Rights Research Project Report
(Report, 2010) [9.39]

<https://www.researchgate.net/publication/228158594 Australian_Capital Territory Economic Social and Cultural Right

s Research Report>.

400 ACT Government, Response to ACT Economic, Social and Cultural Rights Research Project Report (March 2012) 7
<https://regnet.anu.edu.au/Centre-International-Governance-and-Justice/ ACT-economic-social-and-cultural-rights-project>.

401 ACT Human Rights Commission, Annual Report 2019-2020 (Report, 2020)

<https://www.hrc.act.gov.au/_ data/assets/pdf file/0009/2282175/ACT-Human-Rights-Commission-Annual-Report-2019-
20.pdf>.

402 ACT Government, Your Say Conversations: The Right to a Healthy Environment (Web Page, 2022)
<https://yoursayconversations.act.gov.au/right-healthy-environment> and see further at [4.3.30] of this Report.

403 See Human Rights (Healthy Environment) Amendment Act 2023 (ACT).

404 See discussion at [4.3.19]-[4.3.20].

405 See discussion at [4.3.8]-[4.3.10].

406 The 2015 Victorian Review noted that several rights already protected by the Charter had elements of economic, social,
and cultural rights, such as cultural rights (protected by s 19), property rights, and the protection of families and children. Brett
Young, From Commitment to Culture 225.

407 Tbid.

408 See for example, VEOHRC, 2017 Report on the Operation of the Charter of Human Rights and Responsibilities (Report,
2018) 84; 2018 Report on the Operation of the Charter of Human Rights and Responsibilities (Report, 2019) 115. The
VEOHRC’s 2019 Report on the Operation of the Charter does not mention this recommendation.

409 Including, but not limited to, rights in the International Covenant on Economic, Social and Cultural Rights, the Convention
on the Rights of the Child, the Convention on the Rights of Persons with Disabilities, and the Convention on the Elimination
of All Forms of Discrimination against Women: Human Rights Act 2019 (Q1d) s 95(4)(a).
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civil and political rights to include a number of economic, social, and cultural rights. This is addressed
in Recommendation 7 (see [4.3.35]-[4.3.37]).

Right to education
2007 Final Report and subsequent developments

4.3.8 The 2007 TLRI Final Report recommended that a right to education be included in a Tasmanian
human rights enactment.*!

4.3.9 While not included in the initial ACT Human Rights Act, a 2016 amendment included the right
to education as a right with which public authorities are obligated to comply under Part SA of the Human
Rights Act 2004 (ACT).*!!

4.3.10 The Human Rights Act 2019 (Qld) also includes the right to education, providing that every
child has the right to appropriate primary and secondary education, and that every person has the right
to access further vocational education and training.*?

TLRI’s current views

4.3.11 The TLRI maintains its earlier recommendation that a right to education be included as an
independent right in a Tasmanian human rights enactment, requiring public authorities delivering
education services to act consistently with that right.*'*> This is set out in Recommendation 7 (see
[4.3.35]-[4.3.37]).

Rights of Tasmania’s First Nations people
2007 Final Report and subsequent developments

4.3.12 The 2007 TLRI Final Report recommended that a Tasmanian human rights enactment should
protect the right of Tasmania’s First Nations people to maintain their distinctive identity, culture,
kinship ties, and spiritual, material, and economic relationship with the land. It also recommended the
separate recognition of the rights of ethnic, religious, and linguistic minorities to enjoy their own
culture.* The TLRI remains of the view that the rights outlined in the 2007 Final Report should be
protected.

4.3.13 This is consistent with the position in Victoria and the ACT. Victoria has now recognised the
distinct cultural rights of Aboriginal and Torres Strait Islander peoples.*'> The Human Rights Act 2004
(ACT) initially protected cultural rights broadly but was amended in 2016 to recognise the distinct rights
of Aboriginal and Torres Strait Islander people.*'¢

4.3.14 Human Rights Act 2019 (Qld)*7 also includes a specific provision protecting the cultural rights
of Aboriginal and Torres Strait Islander people. Those cultural rights were discussed in detail in the
development of the Meriba Omasker Kaziw Kazipa (Torres Strait Islander Traditional Child Rearing
Practice) Act 2020 (Qld), which gives important legislative recognition to traditional adoption practices.
The statement of compatibility for this Act discussed the cultural practice it formalised and the risk that

410 TLRI 2007 Final Report, Recommendations 15, 16 and 17.
M Human Rights Amendment Act 2016 (ACT) s 8.

412 Human Rights Act 2019 (QId) s 36.

413 TLRI 2007 Final Report, Recommendations 15, 16 and 17.
414 Tbid.

415 Vic Human Rights Charter s 19(2).

416 Human Rights Act 2004 (ACT) s 27(2).

47 Human Rights Act 2019 (QId) s 28.
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requiring disclosure of customary knowledge would limit the rights of Torres Strait Islanders to preserve
their culture. The statement concluded that the limits were reasonable and justified to protect the rights
of Torres Strait Islander families and children engaged in customary adoption.*!®

4.3.15 In Queensland, cultural rights have also been relied upon by traditional custodians of land to
protect their rights to perform ceremonies on land leased to Bravus (Adani) for its mining operations.
Wangan and Jagalingou community leader, Adrian Burragubba, filed a complaint with the QHRC after
police asked a group conducting ceremonies on the site to leave. Following conciliation, the Queensland
Police Service issued a public apology to Mr Burragubba.*’® Queensland Police subsequently
recognised that the men were practising cultural rights and declined to remove them from the site while
it was not necessary to do so0.*?° In relation to this, the Queensland Human Rights commissioner said
that the outcome

indicates a strong commitment by the Queensland Police Service to uphold the cultural
rights of Aboriginal peoples and Torres Strait Islander peoples and demonstrates the
value of the [Human Rights] Act for Queensland’s First Nations peoples.**!

TLRI’s current views

4.3.16 The approach in Queensland and Victoria accords with the TLRI’s 2007 recommendation to
include distinct protection of the rights of First Nations people in a Tasmanian human rights
enactment.*?

4.3.17 In Tasmania, a clear expression of cultural rights might usefully have informed public debate
in several areas, including proposals to reopen four-wheel drive tracks within the Aboriginal Cultural
Heritage Landscape in the northwest of Tasmania and development within the Tasmanian Wilderness
World Heritage Area. The implementation of the recommendations in the Pathway to Truth-Telling and
Treaty report*”® might also potentially benefit from a formalised commitment by the Tasmanian
Government to uphold human rights, as evidenced by the enactment of Tasmanian human rights
legislation. Future discussion regarding cultural hunting and fishing, management of sea country,
cultural burning, and return of land and artefacts to Aboriginal ownership may also benefit from a
legislated right to maintain cultural practices.

4.3.18 The recommendation in relation to this issue is set out in Recommendation 7.
Right to work

2007 Final Report and subsequent developments

4.3.19 The 2007 TLRI Final Report recommended that a Tasmanian Charter of Rights protect the right
to work and associated just conditions of work consistent with the International Covenant on Civil and

418 Meriba Omasker Kaziw Kazipa (Torres Strait Islander Traditional Child Rearing Practice) Bill 2020 (QId), Statement of
Compatibility 15-16 <https://www.legislation.qld.gov.au/view/pdf/bill.first.hrc/bill-2019-021>.

419 See Queensland Human Rights Commission, Annual Report 2020-21 (Report, 2021) 11
<https://www.ghrc.qld.gov.au/about-us/annual-reports>.

420 Ben Smee, ‘Queensland Police refuse to remove Traditional Owners occupying Adani’s Coalmine Site’ Guardian (online,
3 October 2021) <https://www.theguardian.com/australia-news/2021/oct/03/queensland-police-refuse-to-remove-traditional-
owners-occupying-adanis-coalmine-site>.

41 See Queensland Human Rights Commission, Annual Report 2020-21 12.

422 TLRI 2007 Final Report, Recommendations 16 and 17.

423 The Pathway to Truth-Telling and Treaty report, prepared by Professor Kate Warner, Professor Tim McCormack, and Ms
Fauve Kurnadi, was tabled in the Tasmanian Parliament on 25 November 2021. Based on an understanding of the significant
human rights abuses of First Nations people, it explores options for an agreed way forward. See
<https://www.dpac.tas.gov.au/__data/assets/pdf file/0029/162668/Pathway_to_Truth-Telling and_Treaty 251121.pdf>.
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Political Rights as modified in accordance with the TLRI recommendations at [4.14.25] of the 2007
Final Report.**

4.3.20 In 2020, the ACT explicitly recognised a right to work, encompassing the right to choose an
occupation freely, the right to just conditions of work, the right to form or join a union or other work-
related organisation, and the right not to be discriminated against as a result of association with such an
organisation.*?

TLRI’s current views

4.3.21 The TLRI remains of the view that the bundle of rights protecting the right to work and
associated just conditions should be protected by a Tasmanian human rights enactment. This is set out
in Recommendation 7.

Health rights
2007 Final Report and subsequent developments

4.3.22 The 2007 TLRI Final Report recommended that a Tasmanian human rights enactment include
protection of the right to health, expressed as the highest attainable standard of physical and mental
health consistent with the International Covenant on Economic Social and Cultural Rights modified in
accordance with the TLRI recommendations at [4.14.25] of the 2007 Final Report.*?*

4.3.23 The right to the highest attainable standard of physical and mental health may also encourage
the implementation of culturally safe health practices. For example, in 2019, a NSW Coroner’s report
into the death of a pregnant Wiradjuri woman, Naomi Williams, found ‘clear and ongoing inadequacies’
in the care Ms Williams had received across multiple visits to local health providers and recommended
reforms to address systemic racism affecting the care offered to Aboriginal and Torres Strait Islander
patients.*?” An explicit right to the highest attainable health may assist in the promotion of inclusive and
culturally safe health practices across all public hospitals to avoid similar situations arising in Tasmania.

4.3.24 The Human Rights Act 2019 (QId) protects a right to health services, which provides that every
person has a right to access health services without discrimination and must not be refused emergency
medical treatment that is immediately necessary to save the person’s life or to prevent serious
impairment to the person.*?® The inclusion of a right to the highest attainable standard of physical and
mental health was contested in Queensland as potentially undermining parliamentary discretion
regarding budgetary allocations to health services and putting frontline workers at risk, if they were not
able to deny access to service. To date, and despite the intervening pandemic placing health services
under intense pressure, the right to health services was not invoked in the Review Period.

TLRI’s current views

4.3.25 The TLRI continues to support inclusion of a broadly expressed right to the highest attainable
standard of physical and mental health consistent with the International Covenant on Economic Social
and Cultural Rights, but recommends that, if such a right is not adopted, a Tasmanian Charter should
include a right to adequate health services similar to that in s 37 of the Human Rights Act 2019 (Qld).
This is set out in Recommendation 7.

424 TLRI 2007 Final Report, Recommendations 15, 16 and 17.

425 Human Rights (Workers’ Rights) Amendment Act 2020 (ACT), which enacted s 27B.

426 TLRI 2007 Final Report, Recommendations 15, 16 and 17, and see para [4.14.25] of the 2007 Final Report.
22T NSW Coroners Court, Inquest into the Death of Naomi Williams, 29 July 2019 [107].

428 Human Rights Act 2019 (QId) s 37.

63



Part 4: Building on the TLRI’s 2007 Model

Right to housing
2007 Final Report and subsequent development

4.3.26 The 2007 TLRI Final Report recommended that a Tasmanian human rights enactment include
the right to adequate housing and that public housing services be named as ‘public authority’ for the
purposes of that enactment.**

4.3.27 Lack of access to housing and security of tenure consistently emerge as issues for civil society
organisations working in child protection, mental health, family and domestic violence, and disability.*°

4.3.28 As outlined in Part 3.3, existing rights in jurisdictions with human rights enactments,
particularly rights to privacy, protection of the family and children, and the right to equality, have been
interpreted by courts and tribunals to incorporate a right to housing.

4.3.29 A recent Victorian Parliamentary inquiry into homelessness recognised that social housing is a
protective factor against homelessness, particularly for people with complex needs, and recommended
that a right to housing be included into the Vic Charter of Human Rights.*!

TLRI’s current views

4.3.30 While other jurisdictions have relied on the existing civil and political rights of the right to be
free from unlawful and arbitrary interference with family and home to protect housing rights, the TLRI
remains of the view that an explicit right to adequate housing would provide a more consistent and
cohesive basis for planning, advocacy, and implementation of housing policies, and clearer pathways
for people to gain protection for this right.**? This is set out in Recommendation 7.

Right to a safe environment
2007 Final Report and subsequent developments

4.3.31 The TLRI recommended the inclusion in a human rights enactment of a right to a clean and
safe environment and to the protection of the environment from pollution and ecological degradation,
modelled on s 24 of the South African Bill of Rights. ***To date, none of the Australian jurisdictions
with human rights enactments have recognised a similar right; the ACT Government has introduced
legislation that would insert that right into the ACT Charter.**

4.3.32 A 2021 landmark resolution of the United Nations Human Rights Council recognised the right
to a clean, healthy, and sustainable environment as fundamental to the enjoyment of all other human

429 TLRI 2007 Final Report, Recommendations 8, 16 and 17.

430 See for example, Justice Connect, Fairer Responses to Homelessness for all Australians: Submission to the Parliamentary
Inquiry into Homelessness in Australia (2020) <https://justiceconnect.org.au/wp-

content/uploads/2020/06/Submission_to_the Federal Inquiry_into Homelessness_in_Australia_June 2020.pdf>; Law
Council of Australia, The Justice Project Final Report — Part 1: People who are Homeless (2018)
<https://lawcouncil.au/files/web-
pdf/Justice%20Project/Final%20Report/People%20who%20are%20Homeless%20%28Part%%201%29.pdf>.

431 Parliament of Victoria, Legislative Council Legal and Social Issues Committee, Inquiry into Homelessness in Victoria
(Final Report, 2021) Recommendation 34 <https://apo.org.au/sites/default/files/resource-files/2021-03/apo- nid311270.pdf>.
432 This accords with advice provided by the Tenants’ Union of Tasmania. (Appendix C contains a list of all those who provided
advice to the TLRI pursuant to requesting that the Institute prepare this Report.)

433 TLRI 2007 Final Report, Recommendation 17.

434 See Human Rights (Healthy Environment) Amendment Bill 2023 (ACT).
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rights.**® While the resolution is not binding on Australia, the UN High Commissioner for Human
Rights has called on Member States to take ‘bold actions to give ‘prompt and real effect’ to this right.**

TLRI’s current views

4.3.33 Reviewing the international jurisdictions that have enacted a right to a healthy environment,
Pepper concludes:

the real proof that there are tangible benefits of recognising the right to a healthy
environment is that formal recognition of the right has in fact resulted in healthier people
and ecosystems. Evidence shows that recognition of the right to a healthy environment
has resulted in millions of people, including vulnerable populations, breathing cleaner
air, gaining access to safe drinking water, and reducing their exposure to toxic
substances, amongst other positive outcomes both for human health and the
environment.*’

4.3.34 This view supports the TLRI’s original view that a Tasmanian human rights enactment should
include a right to a safe, healthy environment. This is set out in Recommendation 7.

Summary of the TLRI’s views and recommendations on specific rights to be included in the
Charter

4.3.35 The TLRI maintains the view in the 2007 Final Report that protected rights should extend
beyond civil and political rights. The suite of rights outlined in the 2007 TLRI Report (see Appendix
B) should be adopted in a Tasmanian human rights enactment. While many economic, social, and
cultural rights have been indirectly protected in other jurisdictions through broad interpretation of
existing civil and political rights, more explicit recognition of rights will improve community
awareness, policy development, and consistency of implementation.

4.3.36 As a midway position, if this full suite of economic, social, and cultural rights is not initially
included in the Tasmanian human rights enactment, then the economic, social, and cultural rights
currently protected in other jurisdictions with human rights enactments (namely, cultural rights of
Aboriginal and Torres Strait Islander people, the right to education, the health rights, and the right to
work) should be included. This is line with the rights that have been recognised in other jurisdictions.*

4.3.37 Further, modelled on section 95 of the Human Rights Act 2019 (Qld), if economic, social, and
cultural rights are not initially included in a Tasmanian Human Rights Act, then the enactment should
explicitly require the first review to consider the inclusion of additional human rights, including all the
rights recommended for inclusion in the TLRI 2007 Final Report. It is noted that Recommendation 20
of the 2007 Final Report contains the TLRI’s recommendations for the review process of the Human
Rights enactment (see Appendix A).

435 United Nations Human Rights Council, Forty-eighth session, Resolution 48/13, 8 October 2021. The decision was upheld
by the United Nations General Assembly on 28 July 2022: <https://www.ohchr.org/en/hr-bodies/hrc/regular-
sessions/session48/res-dec-stat>.

436 See Office of the High Commission for Human Rights, ‘Bachelet Hails Landmark Recognition that having a Healthy
Environment is a Human Right’ (Media Release 8 October 2021) <https://www.ohchr.org/en/2021/10/bachelet-hails-
landmark-recognition-having-healthy-environment-human-right?LangID=E&NewsID=27635>.

437 Melaine Montalban, ‘““Bold Action” Required Following Recognition of the Human Right to a Healthy Environment’
Environmental Defenders Office (Web Page, 19 October 2021) <https://www.edo.org.au/2021/10/19/bold-action-required-
following-recognition-of-the-human-right-to-a-healthy-environment/# ftn3> referring to John Knox and David R
Boyd, Report of the Special Rapporteur on the Issue of Human Rights Obligations Relating to the Enjoyment of a Safe, Clean,
Healthy and Sustainable Environment, UN Doc A/73/188 (19 July 2018) [45]-[46].

438 See [4.3.2]-{4.3.6].
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Recommendation 7 — Inclusion of Economic, Social, and Cultural Rights

That the rights protected in the Tasmanian Human Rights Act or Charter extend beyond civil and
political rights.

Specifically, the specific rights outlined in the 2007 Final Report (Recommendation 16, see
Appendix A) should be adopted in a Tasmanian human rights enactment.

If all of the economic, social, and cultural rights that the TLRI 2007 Final Report recommended be
included in a Tasmanian human rights enactment are not initially included, then the economic,
social, and cultural rights currently protected in other jurisdictions with human rights enactments
(cultural rights of Aboriginal and Torres Strait Islander people, the right to education, the health
rights, and the right to work) should be included.

Further, if economic, social, and cultural rights are not initially included in a Tasmanian human
rights enactment, then it should explicitly require the first review to consider the inclusion of
additional human rights, including all the rights recommended for inclusion in the TLRI 2007 Final
Report.

4.4 Role of Parliament
Scrutiny: Preparation of statements of compatibility and Human Rights Unit
2007 Final Report and subsequent developments

4.4.1 1Inthe 2007 Final Report, the TLRI recommended that statements of compatibility be prepared
by the Members of Parliament and government departments that will have responsibility for
implementing and administering the new legislation.**® The TLRI considered that a de-centralised
model would help to embed a whole of government human rights culture and encourage dialogue within
and between departments regarding human rights. The disadvantage of this model is potential variability
in the quality of the assessment of compatibility and the potential partisanship of the analysis.

4.4.2 The TLRI also recommended establishing a dedicated Human Rights Unit within the
Department of Justice to assist in the preparation of statements of compatibility in consultation with the
responsible agencies.**

4.4.3 In the ACT and New Zealand, all compatibility statements are prepared by Justice
Departments.**! Where an initial review identifies that a proposed law is potentially incompatible with
human rights, a detailed explanatory statement is required.

4.4.4 1In contrast, Queensland, Victoria, and the Commonwealth require compatibility statements to
be prepared by the proponents of the laws — in practice, the relevant administering department. For
private members’ Bills, statements are prepared by the members themselves.

4.4.5 The advantage of giving Justice Departments responsibility for the preparation of compatibility
statements is that it fosters the development of departmental expertise and promotes consistency in the

439 TLRI 2007 Final Report, Recommendations 10 and 13.

440 TLRI 2007 Final Report, Recommendation 22.

441 In practice, the Human Rights Unit within the Legislation, Policy and Programs branch of the ACT Justice and Community
Safety Directorate conducts an initial assessment: <https://justice.act.gov.au/legislation-and-policy>. In New Zealand, the
Ministry initially vets the laws and issues a statement of compatibility where no significant issues are identified. Where
satisfied a Bill is potentially incompatible with human rights, the Bill is referred to the Attorney-General to prepare a detailed
‘Section 7 Report’, as occurred with the New Zealand Safe Access Bill.
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quality and independence of assessments. For example, Watchirs, Costello and Thilagaratnam consider
the ACT system is working well, observing that, ‘The evidence to date suggests that the Compatibility
Statement requirement is being taken seriously and that it is not being treated as a mere box ticking
exercise’.*? During the Review Period, no Bills in the ACT have been introduced with a Statement of
Incompatibility. Watchirs et al argue that this indicates a strong human rights culture in which human
rights are considered in the legislative development process to ensure that the final Bill is human rights
compatible.** The Human Rights Unit within the ACT Justice and Community Safety Directorate
works with the agency responsible for introducing the Bill to identify and rectify any potential human
rights issues before the Bill is tabled.**

4.4.6 1In contrast, while only two statements of compatibility prepared in Queensland in 2020-2021
identified potential incompatibility with human rights, portfolio committees found approximately half
of the statements of compatibility failed to address relevant human rights adequately and to explain how
the proposed limitations on rights were reasonable or proportionate.*

4.4.7 Inrelation to the Commonwealth approach, Williams and Reynolds have expressed doubt that
human rights are taken seriously, where there are no direct implications for non-compliance.

Although in [statements of compatibility] and via direct correspondence, Ministers have
started justifying their policies through a human rights lens, there is no evidence that
this burgeoning ‘culture of justification’ has in fact led to better laws. On the contrary,
there is evidence that recent years have each seen extraordinarily high numbers of rights-
infringing Bills passed into law.*4¢

4.4.8 The Human Rights Watch assessment of the human rights implications of Commonwealth laws
enacted in response to COVID-19 also raised concerns that rights-infringing laws are more readily
enacted when human rights assessments are perfunctory, rather than embedded in decision-making.*’

4.4.9 Anissue that has arisen since Australian jurisdictions enacted human rights legislation requiring
Bills to be assessed for their rights compliance is that amendments made during Parliamentary debate
may have significant human rights implications but will not be subject to detailed human rights
assessment. An example of this type of situation occurred in Tasmania, in relation to amendments to
the Justice and Related Legislation (Marriage and Gender Amendments) Bill 2019, which raised
significant new questions about human rights.*

TLRI’s current views and recommendations

4.4.10 The TLRI remains of the view that statements of compatibility should accompany all Bills
introduced into Parliament. This is in accordance with Recommendation 10 of the 2007 Final Report
(See Appendix A). In addition, the TLRI is of the view that human rights assessment should be iterative
and that any amendments made during Parliamentary debate should be re-examined to determine

442 Watchirs, Costello and Thilagaratnam, ‘Human Rights Scrutiny under the Human Rights Act 2004 (ACT)’ [6.150].

443 Ibid [6.10]; see also ACT Human Rights and Discrimination Commissioner, Look Who'’s Talking — A Snapshot of Ten Years
of Dialogue Under the Human Rights Act 2004 (Report, 2014) 16. As noted at [4.6.5], the ACT Human Rights Commissioner
regularly reviews draft legislation prior to its consideration by Cabinet, strengthening the quality of legislation introduced to
Parliament.

444 See ACT Auditor-General, Recognition and Implementation of Obligations Under the Human Rights Act 2004 (Report No
2, 2019) [2.5]-[2.8]. The Human Rights Unit has developed a Human Rights Scrutiny Assessment document to help in the
assessment of Bills. Ibid [2.9].

445 Queensland Human Rights Commission, Annual Report 2020-21.

446 Williams and Reynolds, ‘The Operation and Impact of Australia’s Parliamentary Scrutiny Regime for Human Rights’ 506.
47 Human Rights Watch, World Report 2022 (Report, 2022) 55 <https://www.hrw.org/world-report/2022>.

448 These changes were subject to a detailed post-enactment review by the Tasmanian Law Reform Institute. TLRI, Legal
Recognition of Sex and Gender (Final Report No 31, 2020)

<https://www.utas.edu.au/__data/assets/pdf file/0018/1342080/tlri-legal-recognition-of-sex-final-report.pdf>.
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whether they alter any initial assessment of human rights compatibility. This reflects the views
expressed in the 2015 Victorian Review that amendments of a Bill should also have consideration of
human rights compatibility to improve human rights scrutiny.*** Accordingly, any amendments to Bills
made during Parliamentary debate should also be accompanied by further statements of human rights
compatibility. Where amendments are introduced and passed in the House of Assembly, the
amendments should be referred to the Parliamentary Human Rights Scrutiny Committee for review
prior to the amended Bill being introduced in the Legislative Council. This is an addition to the
recommendations contained in the 2007 Final Report about the Role of Parliament (Recommendation
10, see Appendix A).

4.4.11 Further, on balance and having regard to the size and capacity of the Tasmanian public service,
the TLRI adheres to its original view that a dedicated Human Rights Unit should be established*° to
prepare statements of compatibility in consultation with the responsible agencies. Such dialogue will
foster human rights discourse across government, while maintaining quality control over these
statements. This is consistent with Recommendation 22 of the 2007 Final Report (see Appendix A).

4.4.12 The TLRI notes the recommendation in the Tasmanian Government’s 2010 Directions Paper to
establish a Human Rights Advisory Council ‘to provide advice on human rights to all branches of
government, and to conduct four-year reviews of the Charter’.*! The TLRI considers that this role
would be performed by the proposed Human Rights Unit but does not oppose the establishment of a
separate Advisory Council, if it were preferred to establish a separate body.

4.4.13 Whether or not a separate advisory council is established, the TLRI recommends that guidelines
be developed for identifying and assessing human rights implications of proposed legislation. This is
consistent with Recommendation 22 of the TLRI 2007 Final Report (see Appendix A).

4.4.14 In addition, any amendments to Bills made during Parliamentary debate should also be
accompanied by further statements of human rights compatibility.

4.4.15 Further, where amendments are introduced and passed in the House of Assembly, the
amendments should be referred to the Parliamentary Human Rights Scrutiny Committee for review
prior to the amended Bill being introduced in the Legislative Council.

Recommendation 8 — Statements of Compatibility

That statements of compatibility accompany all Bills and amendments to Bills introduced
into Parliament.

In addition, any amendments to Bills made during Parliamentary debate should also be accompanied
by further statements of human rights compatibility.

Further, where amendments are introduced and passed in the House of Assembly, the amendments
should be referred to the Parliamentary Human Rights Scrutiny Committee for review prior to the
amended Bill being introduced in the Legislative Council.

449 Brett Young, From Commitment to Culture 189-190; see also [2.3].
450 TLRI 2007 Final Report, Recommendation 22.
41 Department of Justice (Tasmania), Directions Paper 43.
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Recommendation 9 — Human Rights Unit

That a Human Rights Unit be established to prepare statements of compatibility in consultation with
responsible agencies.

Such dialogue will foster human rights discourse across government, while maintaining quality
control over these statements.

Further, guidelines should be developed for identifying and assessing human rights implications of
proposed legislation to assist responsible agencies and departments in developing human rights
compatible policies and proposals for legislation.

Scrutiny: delegated legislation
2007 Final Report and subsequent developments

4.4.16 Delegated or subordinate legislation is made by the Executive arm of government. It is not
enacted by Parliament in the same way as primary legislation. In the 2007 Final Report, the TLRI’s
view was that, even though such legislation is not enacted by Parliament, Parliament should nevertheless
have a role in scrutinising subordinate legislation in human rights terms. Accordingly, in the 2007 Final
Report, the TLRI recommended that subordinate legislation should be accompanied by statements of
human rights compatibility and subject to the usual disallowance procedures, where non- compliance
with human rights is identified.

4.4.17 In Queensland, the process for scrutiny of subordinate legislation is for the responsible minister
or minsters to prepare a human rights certificate for subordinate legislation which addresses the issue
of compatibility with human rights.*>? Subordinate legislation is subject to parliamentary scrutiny under
the Parliament of Queensland Act 2001 (Qld), which provides for scrutiny by a portfolio committee of
legislation in its portfolio area. In Victoria, the Scrutiny of Acts and Regulations Committee of
Parliament has a human rights scrutiny role in relation to delegated legislation, and reports to Parliament
if it considers the statutory rule to be incompatible with human rights.*>* Under the Subordinate
Legislation Act 1994 (Vic) s 12A, the responsible minister must ensure that a human rights certificate
is prepared in respect of a proposed statutory rule. In contrast, the ACT Human Rights Act does not
require subordinate legislation to be accompanied by a statement of compatibility and the Standing
Committee on Justice and Community Safety (Legislative Scrutiny Role) does not have a mandate under
the Act to report on human rights issues raised by subordinate legislation.*** This has been identified as
a gap in the scrutiny process and an area where oversight of human rights issues could be improved in
the ACT.*»

TLRUDI’s current views and recommendations

4.4.18 The TLRI maintains its view that subordinate legislation should be accompanied by statements
of human rights compatibility and subject to the usual disallowance procedures, where non-compliance
with human rights is identified. This is consistent with Recommendation 10 of the TLRI 2007 Final
Report (see Appendix A).

4.4.19 Where a statement of compatibility identifies potential incompatibility with human rights, the
Tasmanian human rights enactment should provide that the regulation will not commence unless
approved by both houses of Parliament or at the expiration of a disallowance period of five sitting

42 Human Rights Act 2019 (QId) s 41.

43 Subordinate Legislation Act 1994 (Vic) s 21.

454 See discussion in Watchirs, Costello and Thilagaratnam, ‘Human Rights Scrutiny under the Human Rights Act 2004 (ACT)’ [6.120]-
[6.130].

455 Ibid.
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days.**¢ This elevates the significance of human rights compliance and prompts consideration of human
rights before significant regulatory restrictions commence. This approach is aimed to motivate drafters
to consider at the outset ways to avoid a statement of incompatibility by ensuring regulations adopt
‘least restrictive’ approaches.

Recommendation 10 — Subordinate Legislation

That subordinate legislation be accompanied by statements of human rights compatibility and
subject to the usual disallowance procedures, where non-compliance with human rights is identified.

Scrutiny: Parliamentary Human Rights Scrutiny Committee
2007 Final Report and subsequent developments

4.4.20 The 2007 TLRI Final Report recommended that a Parliamentary Human Rights Scrutiny
Committee (‘PHRSC’) be established to provide pre-enactment scrutiny of all Bills.*” The TLRI
recommended that the PHRSC ‘be constituted across party lines and consist of members of both
Houses’ and be ‘adequately resourced and able to seek independent, expert advice’.*® In relation to
other Tasmanian parliamentary committees, the closest comparable committee to a proposed PHRSC
would be the Joint Standing Committee on Integrity. This consists of three members of the Legislative
Council and three members of the House of Assembly.** In relation to the members from the House of
Assembly, at least one member of any political party that has three or more members in the House of
Assembly is to be a member of the Joint Committee.*® The other joint standing committees do not
specify a requirement in relation to party affiliation.*¢!

4.4.21 In Queensland, scrutiny is undertaken by a relevant portfolio committee, rather than a dedicated
human rights scrutiny committee. As with the preparation of statements of compatibility, there are
advantages on the one hand, in decentralising the scrutiny obligation and requiring all committees to
consider the human rights implications of laws within their portfolios, and, on the other hand,
comparable advantages in developing expertise in one dedicated human rights committee.

4.4.22 In Victoria, the Scrutiny of Acts and Regulations Committee (‘SARC’) undertakes scrutiny of
all Bills and statutory rules.*? In terms of approach, this Committee follows the best traditions of non-
partisan legislative scrutiny, with membership being determined according the ‘practice of
Parliament’ %63

4.4.23 At the Commonwealth level, the Commonwealth Parliamentary Joint Committee on Human
Rights consists of 10 members: three Members of the House of Representatives to be nominated by the
Government Whip; two Members of the House of Representatives to be nominated by the Opposition
Whip or by any minority group or independent Member; two Senators to be nominated by the Leader
of the Government in the Senate; two Senators to be nominated by the Leader of the Opposition in the
Senate; and one Senator to be nominated by any minority group or independent Senator.*64

456 A similar approach is adopted under s 45-20 of the Australian Charities and Not-for-profits Commission Act 2012 (Cth)
for regulations relating to the governance standards for charities.

457 TLRI 2007 Final Report, Recommendation 10.

458 Thid [4.10.14]1[4.10.15].

49 Integrity Commission Act 2009 (Tas) s 23(2).

460 Integrity Commission Act 2009 (Tas) s 23(3).

461 Email from Department of Justice (Tasmania), 16 October 2023.

462 Charter of Human Rights and Responsibilities Act 2006 (Vic) s 30; Subordinate Legislation Act 1994 (Vic) s 21.

463 Email from Department of Justice (Tasmania), 16 October 2023.

464 Email from Department of Justice (Tasmania), 16 October 2023.
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4.4.24 While the 2007 TLRI Final Report did not explicitly recommend minimum timeframes for
scrutiny, subsequent developments have made it clear that an effective model requires that sufficient
time be allocated to enable meaningful dialogue and consideration of expert views. This requires
allowing time for the PHRSC to review a Bill, identify any issues not addressed in the statement of
compatibility and request clarification from the relevant minister, and receive and consider any
ministerial responses prior to finalising its assessment. There should also be sufficient time between
publication of the assessment report and Parliamentary debate to allow members to review the report
and engage with the human rights implications identified. Short timeframes would undermine the rigour
of the Committee’s assessment and risk ‘mere lip-service being provided to human rights’.463

4.4.25 Inthe three Australian jurisdictions with human rights enactments, Bills are rarely debated prior
to finalisation of the scrutiny report, other than in emergency situations. The 2015 Review of the Vic
Human Rights Charter recommended that the government consider ‘how best to ensure that the
[Scrutiny of Acts and Regulations Committee] has sufficient time to scrutinise Bills that raise significant
human rights issues’.46

TLRI’s current views and recommendations

4.4.26 The TLRI maintains its 2007 view that a dedicated PHRSC should be established and given
responsibility for scrutiny of all Bills for compatibility with human rights. This is consistent with
Recommendation 10 of the 2007 Final Report (see Appendix A). There are different models for
Committee membership and, as noted in the 2007 Final report, the TLRI recommended that the
Committee should be constituted across party lines and consist of members of both Houses of
Parliament. No party should have dominant representation on the Committee (Recommendation 10).
This remains to the view of the TLRI.

4.4.27 Further to its 2007 Final Report recommendations, the TLRI recommends that the Tasmanian
human rights enactment provide a guaranteed minimum time period for the PHRSC to consider each
new Bill before it can be debated in Parliament.*” This time may be extended if the statement of
compatibility indicates that a Bill is potentially incompatible with human rights. Additional time may
be sought by the PHRSC if, despite no statement of incompatibility, the Committee is satisfied that the
Bill might be incompatible with rights and would reasonably require a longer assessment period.

Recommendation 11 — Parliamentary Human Rights Scrutiny Committee

That a dedicated Parliamentary Human Rights Scrutiny Committee (‘PHRSC’) be established and
given responsibility for scrutiny of all Bills for compatibility with human rights.

The PHRSC should be constituted across party lines and consist of members of both Houses of
Parliament.

The Tasmanian human rights enactment should provide a guaranteed minimum time period for the
PHRSC to consider each new Bill before it can be debated in Parliament. This time may be
extended, if the statement of compatibility indicates that the Bill is potentially incompatible with
human rights. Additional time may also be sought by the PHRSC if, despite no statement of
incompatibility, it is satisfied that the Bill may be incompatible with rights and will reasonably
require a longer assessment period.

465 McDougall, ‘Making Rights Real’ 6.
466 Brett Young, From Commitment to Culture, Recommendation 37.

467 Exceptions could apply for emergency Bills or Bills that seek to introduce amendments previously recommended by the
PHRSC.
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Override provisions
2007 Final report and subsequent developments

4.4.28 In the 2007 Final Report, the TLRI set out the process for the Supreme Court to make a
declaration of incompatibility with a requirement for Parliament to respond to this declaration. It
recommended that Parliament should have the ability to enact an override clause in the legislation, if it
wished to confirm the legislation. It was recommended that the override clause should lapse after two
years, unless Parliament reconfirms its continued operation. All subsequent renewals of the legislation
should operate for only two years.

4.4.29 One of the key differences between the ACT and other jurisdictions with human rights
enactments is that Victorian and Queensland legislation provides for an ‘override provision’ to exclude
particular legislation (or parts of legislation) from the operation of the Human Rights Act in exceptional
circumstances. Override declarations are in effect for up to five years and can be renewed at the expiry
of that time.

4.4.30 The 2015 Review of the Vic Human Rights Charter recommended that the override declaration
be repealed.*® It was noted that, under the statutory human rights model adopted, ‘Parliament retains
its supremacy and does not need (in an emergency or at any time) a provision to allow it to pass
legislation that is incompatible with human rights’.*®® Both the 2011 and 2015 Reviews of the Vic
Human Rights Charter recommended removing the override provision because it was unnecessary,
given that the ‘Parliament can enact any legislation, including legislation that it or a court regards as
incompatible with human rights’.#”° It was observed that ‘the use of the provision has been inappropriate
and confusing to the public’, given that it fails to make clear that Parliament can pass legislation that is
incompatible with human rights without an override declaration.’”! However, the government did not
support the recommendation, preferring to retain the section as a ‘clear statement of Parliament’s
sovereignty’.*”? Others have viewed the override provision as making a ‘powerful statement of human
rights’ .47

4.4.31 In Victoria, override declarations have been made on only two occasions: in relation to the
Legal Profession Uniform Application Bill 2013 and the Corrections Amendment (Parole) Bill 2014
(which related to one prisoner).*’*

TLRI’s current views and recommendations

4.4.32 The TLRI’s view is that provision for an override declaration should be included in recognition
of the primacy of Parliament. Under the ‘dialogue model’ proposed in the 2007 Final Report, the
Supreme Court has the power to make a declaration of incompatibility (see [4.4.34]-[4.4.44]), and if
Parliament does not amend, repeal, or confirm the legislation within seven months of tabling a
declaration of incompatibility, the legislation should be inoperative to the extent of its incompatibility.*’>
If the Parliament wishes for the legislation to be confirmed, it needs to enact an override clause. This is
different from the situation in Victoria, where legislation that has been declared to be incompatible does
not become inoperative. Accordingly, in Tasmania, the TLRI continues to

468 Brett Young, From Commitment to Culture, Recommendation 46.

469 Tbid 14.

470 Tbid 197.

471 Tbid 196.

472 See Victorian Government, Government Response to the 2015 Review of the Charter of Human Rights and Responsibilities
Act.

473 Brett Young, From Commitment to Culture 198.

474 Ibid 197.

475 TLRI 2007 Final Report, Recommendation 10. It is noted that this process is different from the model under the Victorian
Charter, as legislation is not invalidated if a court declares it to be incompatible: Ibid [4.11.13]-[4.11.18].
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support allowing the use of override declarations in exceptional circumstances. This is consistent with
Recommendation 10 of the 2007 Final Report (see Appendix A).

4.4.33 Aswith the 2007 Final Report, the override clause should be subject to a two-year sunset clause.
The TLRI also recommended that Parliament be able to reinstitute override declarations prior to
expiration of the two-year period.*’

Recommendation 12 — Override Clauses

That, in recognition of the primacy of Parliament, Parliament be able to respond to a court’s
declaration of incompatibility by enacting an override clause to confirm the legislation.

The override clauses should be confined to exceptional circumstances.
The override clauses should be subject to a two-year sunset clause.

Parliament should be able to reinstitute override clauses prior to expiration of the two-year period.

Responding to declarations of incompatibility
2007 Final report and subsequent developments

4.4.34 In the 2007 Final Report, the TLRI recommended that, where the Supreme Court makes a
declaration of incompatibility regarding legislation, the Parliament should respond within seven months
of receiving notice of the declaration. If no action is taken within that period, the impugned legislation
should be inoperative to the extent of its incompatibility.*””

4.4.35 In relation to subordinate legislation, which is made by the Executive branch of government
and is not expressly debated or approved by Parliament, a power for a court to invalidate subordinate
legislation does not involve any challenge to the sovereignty of Parliament (unlike legislation). Given
this, if the Tasmanian Supreme Court determines that subordinate legislation is not compatible with
human rights, the TLRI’s recommendation in the 2007 Final Report was that the Court can declare it to
be invalid and inoperative, unless the applicable primary legislation expressly authorises the subordinate
legislation to breach human rights.*’

4.4.36 All jurisdictions with human rights enactments currently require notice of a declaration of
incompatibility*” to be given to the relevant Attorney-General.

4.4.37 In the ACT, the Attorney-General must then present a copy of the declaration to Parliament
within six sitting days of receiving notice and prepare and table a response to the declaration within six
months.*

4.4.38 In Queensland, upon receiving notice of a declaration of incompatibility, the Attorney-General
must pass the declaration to the relevant Minister, who must notify Parliament within six sitting days
and table a response within six months. Parliament is also required to refer the declaration of
incompatibility to the relevant portfolio committee.*!

476 Tbid [4.10.29].

477 TLRI 2007 Final Report, Recommendation 10.

478 Ibid Recommendation 12.

47 Human Rights Act 2004 (ACT) s 32(4); Human Rights Act 2019 (Q1d) s 53(4); Vic Human Rights Charter ss 36(3), (4) and
(6). This is called a ‘declaration of inconsistent interpretation’ in the Vic Human Rights Charter.

480 Human Rights Act 2004 (ACT) s 33.

481 Human Rights Act 2019 (QId) ss 55-57.
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4.4.39 In Victoria, the Attorney-General must notify the relevant Minister of the declaration as soon
as practicable, and the relevant Minister must table the declaration and a response within six months.*

4.4.40 No provision is made for the immediate invalidation of a human rights incompatible instrument
in other Australian human rights enactments, and further declarations of incompatibility in other
jurisdictions do not have the potential effect of invalidating the statutory instrument.*3 However, it is
noted that, where subordinate legislation is disallowed or determined to be ultra vires, the instrument is
immediately invalidated, as, for example, in Evans v New South Wales,*** which involved regulation of
conduct in connection with World Youth Day. The Full Court of the Federal Court applied the principle
of legality and concluded that the regulation making power was circumscribed by fundamental common
law rights and freedoms with the result that the regulation in question was ultra vires and invalid.

4.4.41 Inits 2010 Directions Paper, the Tasmanian Government proposed that subordinate legislation
declared to be incompatible should become invalid within 30 days of the declaration, rather than
immediately, to give Parliament an opportunity to consider whether to validate the incompatible
instrument.*®> Allowing time to consider a response to a statement of incompatibility for subordinate
legislation would be consistent with provisions allowing time for a response when legislation is declared
to be incompatible. However, the immediacy and ease with which a regulation can be re-made should
be contrasted with the time taken to pass legislation or legislative amendments to address a declared
incompatibility.

TLRI’s current views and recommendations

4.4.42 The TLRI remains of the view that the Government should be required to respond to a
declaration of incompatibility made by the Supreme Court of Tasmania, consistent with the dialogue
model of human rights, and that Parliament and the public should be notified of a declaration as soon
as possible. Consistent with other jurisdictions, the response should be tabled within six months of
notice being given. However, in recognition of the complexity of some matters that may give rise to
incompatibility, Parliament should be able to grant one extension of no more than two months if
satisfied that additional time is required. This is consistent with Recommendation 10 in the 2007 Final
Report (see Appendix A), consistent with the dialogue model of human rights, and the requirement that
Parliament and the public should be notified of a declaration as soon as possible.

4.4.43 To inform the Government’s response, the declaration should be referred to the PHRSC for
review within the response period. The TLRI maintains the view that impugned legislation should cease
to operate to the extent of its incompatibility with human rights, if the government fails to respond to a
declaration of incompatibility within the designated time period of notice of the declaration being
received, or no more than eight months if an extension is granted. This recommendation builds on
Recommendation 10 in the 2007 Final Report (see Appendix A).

4.4.44 For the reasons outlined in the 2007 report, the TLRI remains of the view that the Supreme
Court should have power to invalidate subordinate legislation that is the subject of a declaration of
incompatibility. This is consistent with Recommendation 12 of the 2007 Final Report.

482 Vic Human Rights Charter ss 36(7) and 37.

483 See discussion at [3.2]-[3.3] of TLRI 2007 Final Report.
484 Evans v New South Wales [2008] FCAFC 130.

485 Department of Justice (Tasmania), Directions Paper 45.
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Recommendation 13 — Declarations of Incompatibility

That the Minister administering the legislation be required to respond to a declaration of
incompatibility with human rights made by the Supreme Court of Tasmania.

Consistent with the dialogue model of human rights, Parliament and the public should be notified
of a declaration as soon as possible.

The written report to Parliament responding to the declaration should be tabled within six months
of notice being given. However, Parliament should be able to grant one extension of no more than
two months, if satisfied that additional time is required.

Impugned legislation should cease to operate to the extent of its incompatibility with human rights,
if the government fails to respond to a declaration of incompatibility within the designated time
period after notice of the declaration has been received, or no more than eight months after, if an
extension to the time period is granted.

Recommendation 14 — Invalidation of Subordinate Legislation

That the Supreme Court of Tasmania have the power to invalidate subordinate legislation that is the
subject of a declaration of incompatibility.

4.5 Role of courts and tribunals*¢
Remedies and relief
2007 Final report and subsequent developments

4.5.1 The 2007 TLRI Final Report recommended that a Tasmanian Charter allow any person who is,
or would be, the victim of a breach of Charter rights by a public authority to bring proceedings against
that authority in the Supreme Court, and that it allow the Supreme Court to make appropriate orders for
remedy or relief, including damages.**’

4.5.2 Currently, only the ACT allows a direct cause of action for breaches of human rights.*®® Both
Victoria and Queensland provide that relief or remedy is available for a breach of human rights, only if
the claim ‘piggy-backs’ on an action arising under other legislation or at common law. The piggy-back
requirements have been criticised as unnecessarily restrictive and ‘drafted in terms that are convoluted
and extraordinarily difficult to follow’.*¥* The decision in Thorpe v Transport Victoria*® demonstrates
how a significant human rights issue — whether authorising damage to a site of cultural significance to

486 For discussion of courts’ human rights obligations, see TLRI 2007 Final Report at [4.2.1] and [4.212]-[4.2.20] on public
authorities.

487 TLRI 2007 Final Report, Recommendation 19.

488 Human Rights Act 2004 (ACT) s 40C.

9 Director of Housing v Sudi (2011) 33 VR 559 per Weinberg JA at 596. See Chen, ‘The Human Rights Act 2019 (QId):
Some Perspectives from Victoria’ 10; Evans and Evans, ‘Legal Redress under the Victorian Charter of Human Rights and
Responsibilities’ 281.

490 Thorpe v Transport Victoria [2001] VSC 750; 66 VR 56.
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First Nations people breaches cultural rights — may not be resolved where the related non-human rights
claim could not be sustained.*’!

4.5.3 1In the 2015 Victorian Review, it was recommended that the Charter be amended to enable a
person to apply to the VCAT for a remedy or to rely on the Charter in any proceedings, with such a
provision being modelled on the Human Rights Act 2004 (ACT) s 38.%2 It was stated that the current
‘piggy-back’ model ‘leads to contortions in litigation just to get a Charter question before a court or
Tribunal. ... It seems absurd to require people to make unsuccessful arguments on other grounds before
they can raise Charter grounds. This situation also creates complex jurisdictional and procedural
question’.** It was also viewed as undermining the effectiveness of the Charter by creating ‘a flawed
regulatory model that does not include an ability to enforce the standards that it sets’.***

4.5.4 One argument against creating a direct cause of action is the potential to increase civil
litigation.*”> The 2015 Victorian Review noted, however, that this was not likely to be the case (based
on the ACT experience) and that it was the preferrable approach because it ‘should ... reduce
unnecessary litigation that occurs because the current remedies provision is obscure’.* In addition, it
is noted that, despite the direct claim provisions in the Human Rights Act 2004 (ACT), there has not
been a significant volume of cases relying on that Act. In 2020-2021, the ACT Human Rights
Commission intervened in only two cases involving human rights issues.*’

4.5.5 Anadditional matter raised in the Review Period is the need for accessible remedies. It is noted
that that Qld Human Rights Act allows for dispute resolution by the Human Rights Commissioner.*%
In February 2022, the ACT Parliament referred a petition calling for more accessible remedies under
the ACT Human Rights Act to a Standing Committee for inquiry. The petition sought the following
reforms:

e toenable complaints about any breach of the Human Rights Act 2004 (ACT) to be made
to the Human Rights Commission for confidential conciliation; and

e if conciliation is unsuccessful, to enable a complaint to be made to the ACT Civil and
Administrative Tribunal for resolution.*”

4.5.6 The Committee Report, released in June 2022, recommended, ‘[t]hat the ACT Government
support and enact the terms of the petition to create a system that mirrors the current approach with
respect to discrimination complaints’.>°At the time of writing, this reform has not been implemented.

TLRI’s current views and recommendations

4.5.7 Having regard to the experience in other jurisdictions, the TLRI maintains its 2007
recommendation that a direct cause of action should be available for breaches of a human rights, rather

91 The Human Rights Act 2019 (Q1d) s 59(2) clarifies that a human rights claim can succeed, even where the non-human rights
claim does not.

492 Brett Young, From Commitment to Culture, Recommendation 27.

493 Ibid 127.

494 Tbid.

495 Ibid.

4% Tbid.

497 ACT Human Rights Commission, Annual Report 2020-2021 21.

498 See discussion at [4.6.13].

499 Legislative Assembly for the Australian Capital Territory, Standing Committee on Justice and Community Safety, Report
into the Inquiry into Petition 32-21. No Rights Without Remedy (Report, 7 June 2022) 1
<https://www.parliament.act.gov.au/__data/assets/pdf file/0006/2023764/JCS-Report-7-Report-into-the-Inquiry-into-
Petition-32-21-No-Rights-Without-Remedy.pdf>

300 Legislative Assembly for the Australian Capital Territory, Standing Committee on Justice and Community Safety, Report
into the Inquiry into Petition 32-21. No Rights Without Remedy.
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than human rights claims having to rely on piggy-back provisions. This is consistent with
Recommendation 19 of the TLRI 2007 Final Report (see Appendix A).

4.5.8 The TLRI is also of the view that cases should be able to be brought in either the Tasmanian
Civil and Administrative Tribunal (‘TasCAT’) or the Supreme Court. This builds on Recommendation
19 of the 2007 Final Report, which referred only to actions in the Supreme Court of Tasmania. Direct
applications to TasCAT are likely to be less time and cost restrictive than proceedings in the Supreme
Court. This approach was supported in the 2015 Victorian Review, where VCAT was identified as the
appropriate forum for claims under the Charter as a ‘more accessible, and less costly forum compared
to the Supreme Court’.>"! This option would be usefully supported by provisions for conciliation of
complaints by a Tasmanian Human Rights Commission (see below at [4.6.13]-[4.6.16]).
Implementation of this recommendation should be supported by statutory procedural provisions
covering the relationship between different institutions, the Human Rights Commission, TasCAT, and
the Courts, and also dealing with jurisdictional matters, such as where proceedings are to be
commenced, and with rights of appeal. These provisions should be constructed in a way that ensures
parties’ accessibility. This recommendation reflects developments in the Review Period and builds on
Recommendation 19 of the 2007 Final Report.

Recommendation 15 — Cause of Action for Breaches of Human Rights

That a direct cause of action be available to a person who is, or would be, the victim of unlawful
action where a public authority has acted, or proposes to act, in a way that is made unlawful by the
human rights enactment.

Proceedings against a public authority should be able to be brought in either the Tasmanian Civil
and Administrative Tribunal (‘TasCAT’) or the Supreme Court of Tasmania.

Implementation of this recommendation should be supported by statutory procedural provisions
covering the relationship between different institutions, the Human Rights Commission, TasCAT,
and the Courts, and also dealing with jurisdictional matters, such as where proceedings are to be
commenced, and with rights of appeal. These provisions should be constructed in a way that ensures
parties’ accessibility.

Damages (financial compensation)
2007 Final report and subsequent developments

4.5.9 The TLRI recommended in its 2007 Final Report that the Supreme Court be able to grant ‘any
remedy that is just and equitable in the circumstances’ where a person has suffered damage as a result
of a public authority breaching Charter rights.’®> In contrast, the Tasmanian Government’s 2010
Directions Paper recommended that people not be able to seek damages.’® The latter position is
consistent with the current approach in all three Australian jurisdictions with human rights
enactments.%*

4.5.10 While the 2015 Review of the Victorian legislation recognised that there were good arguments
for making damages a remedy, it did not recommend that damages be available as a remedy for a breach
of the Charter at that time. This was on the basis that the introduction of a direct cause of action was a
significant step (along with other measures recommended by the review), so making damages a remedy
‘should be considered only as an incremental step once the direct cause of action is established and

301 Brett Young, From Commitment to Culture 128.

302 TLRI 2007 Final Report, Recommendation 19.
303 Department of Justice (Tasmania), Directions Paper 45.
304 Human Rights Act 2019 (QId) s 59(3); Vic Human Rights Charter s 39(3); Human Rights Act 2004 (ACT) s 40C(4).
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there is experience of its operation’.’* It was noted that the remedies available should include having a
decision set aside and a new decision made, the granting of an injunction, having evidence excluded
from a trial (for example, if it was obtained in breach of the right to privacy), and having an order made
to require a public authority to take positive steps to remedy the breach.>%

TLRI’s views and recommendations

4.5.11 In many cases, the appropriate remedy for human rights contraventions will be practical
directions to reverse a decision, cease the conduct that is causing harm, or apologise to the victim.
However, the TLRI is satisfied that there will be situations where breaches of human rights are
sufficiently serious that damages may be the only way to compensate a victim fairly; accordingly, it
adheres to its original recommendation that damages not be excluded from available remedies under a
Tasmanian Charter.>"’

4.5.12 The TLRI remains of the view that the Supreme Court of Tasmania should be able to grant any
remedy that is appropriate for breaches of human rights including damages. This should also be
extended to TasCAT.

Recommendation 16 — Remedies

That the Supreme Court of Tasmania and Tasmanian Civil and Administrative Tribunal (‘TasCAT”)
be able to grant any remedy or relief or make such order that is appropriate for breaches of human
rights, including damages.

4.6 Establishment and Role of the Commission
Establishment
2007 Final report and subsequent developments

4.6.1 Inthe 2007 Final Report, the TLRI gave consideration to establishing an independent Office of
a Human Rights Commissioner.’® The TLRI’s view was that the role of the Human Rights
Commissioner should be separate from the role of the Anti-Discrimination Commissioner and so a
separate office should be created.

4.6.2 1In other jurisdictions with human rights enactment, similar independent human rights bodies
have been created with responsibility for reviewing legislation and statements of compatibility,
inquiring into alleged breaches of human rights, conducting educational programs, reviewing the
operation of human rights instruments, and advising on policy relating to human rights. As noted, a
human rights commissioner has been valuable in shaping policy and legislation from pre-enactment
human rights scrutiny of legislation, the informal role in pre-legislative human rights scrutiny of cabinet
submissions and undertaking consultations, dialogue with the legislature by consulting on private
members’ Bills, and engaging in dialogue with the courts by intervening in proceedings.’®

305 Brett Young, From Commitment to Culture 131.

306 Tbid 130.

307 TLRI 2007 Final Report, Recommendation 19.

308 See ibid [4.20.12]-[4.20.20].

309 See Watchirs, Costello and Thilagaratnam, ‘Human Rights Scrutiny under the Human Rights Act 2004 (ACT)’;
Humphreys, Cleaver and Roberts, ‘Considering Human Rights in the Development of Legislation in Victoria’ ch 7; see [4.6].
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TLRI’s current views

4.6.3 The TLRI remains of the view that an independent office of Tasmanian Human Rights
Commissioner should be established under a Tasmanian human rights enactment.’'® Several benefits
would accrue from the establishment of this office, including but not limited to:

e creating an easily identifiable entity to deal with human rights issues, both for members of
the community and policy and law makers;

e recognising the complexity of human rights matters, that they often involve multiple rights
problems, and that there are significant barriers facing people in activating and observing
human rights;

e alleviating problems associated with not having an easily identifiable, accessible, and
independent body to deal with human rights matters;

e creating a body with the necessary skills and expertise to promote the development of a
human rights culture in Tasmania;

e cstablishing a skilled educational and advisory body on human rights;

e allowing the Human Rights Commissioner to act as a gatekeeper in relation to human rights
complaints with power to filter out unmeritorious complaints.>!!

Consultation with Cabinet

TLRI 2007 Final report and subsequent developments

4.6.4 Inthe TLRI2007 Final Report, Recommendation 22 proposed that the Human Rights Unit have
responsibility for providing advice to Cabinet about human rights implications and compatibility of new
legislation. Recommendation 23 set out the proposed powers and functions of the independent office of
the Tasmanian Rights Commissioner but did not recommend an explicit role for the Human Rights
Commissioner to provide advice directly to Cabinet.

4.6.5 Review of the arrangements in the ACT, which allow the Human Rights Commission to
comment on draft submissions prepared by government directorates for consideration by Cabinet, has
identified this process as providing an important opportunity for human rights issues to be flagged early
in the development of laws and policies.>'? The statutory functions of the Human Rights Commission
mean that it makes a valuable contribution to the development of human rights dialogue with the
Executive through the Cabinet submission and by providing human rights advice on legislative and
policy proposals.’'?

TLRUDI’s current views and recommendations

4.6.6 Based on the experience in the ACT, the TLRI recommends that the functions and powers of a
Tasmanian Human Rights Commission include advising government and Cabinet in the preparation of
legislation, and that explicit arrangements be put in place to provide for early review of all laws
identified as potentially affecting human rights. In developing the mechanism for the provision of this
advice and comment, the experiences in the ACT can be used to develop a framework. This

310 See TLRI 2007 Final Report, Recommendation 23.

311 In relation to the powers and role of the Anti-discrimination Commissioner, see State of Tasmania v Anti-Discrimination
Commissioner [2022] TASSC 20.

312 Watchirs, Costello and Thilagaratnam, ‘Human Rights Scrutiny under the Human Rights Act (ACT)’ [6.200].

313 Tbid [6.190].
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recommendation is an expansion of the function of the Human Rights Commissioner to reflect the
experience in the ACT and is consistent with Recommendation 19 of the TLRI 2007 Final Report (see
Appendix A).

Recommendation 17 — Human Rights Commissioner

That an independent office of Tasmanian Human Rights Commissioner be established under a
Tasmanian human rights enactment.

The functions and powers of a Tasmanian Human Rights Commissioner should include advising
government and Cabinet on the preparation of legislation.

Further, explicit arrangements should be put in place to provide for early review of all laws
identified as potentially affecting human rights.

Intervention
TLRI 2007 Final report and subsequent developments

4.6.7 1In the 2007 Final Report, the TLRI recommended that the powers and functions of the office
of the Tasmanian Human Rights Commissioner include the power to intervene as amicus curiae or be
joined as a party in any proceedings (court or tribunal) involving interpretation of the Charter.>'*

4.6.8 All three Australian jurisdictions with human rights enactments explicitly allow the Attorney-
General and the Commission to intervene as of right in any court or tribunal proceeding that raises a
question of law relating to their respective human rights legislation.’!> Parties to relevant proceedings
in the Supreme Court are required to notify the Commission.>'¢

4.6.9 The 2015 Review of the Vic Human Rights Charter recognised the usefulness of interventions
by the Attorney-General and Commission in superior court matters but noted that the requirement for
lower courts to give notice was an administrative burden and a perceived barrier to parties raising
Charter issues. The 2015 Review recommended that the requirement be removed for courts other than
the Supreme Court.’"” Intervention by the Commissions in other jurisdictions has been useful in
developing jurisprudence in relation to the Human Rights Act and in embedding a human rights culture
across the government and judiciary. Intervention should be encouraged and facilitated in Tasmania.

TLRI’s current views and recommendations

4.6.10 Balancing concerns raised in Victoria that notification obligations are perceived as a barrier to
raising human rights issues in lower courts, the risk that opportunities to intervene may be lost, and the
size of Tasmania’s legal framework, the TLRI recommends that parties to Supreme Court proceedings
be required to notify the Attorney-General and the Tasmanian Human Rights Commission, where the
proceeding raises human rights issues. In proceedings held in the Magistrates Court or TasCAT, the
magistrates or Tribunal members (as applicable) should also have discretion to require parties to notify
the Attorney-General and the Tasmanian Human Rights Commission when matters raise human rights
issues where intervention would be in the interests of justice.

314 TLRI 2007 Final Report, Recommendation 23.

315 Vic Human Rights Charter ss 34 and 40; Human Rights Act 2004 (ACT) ss 35-36; Human Rights Act 2019 (QId) ss 50—
51.
316 Tbid. Notice is also required to be given of relevant proceedings in a Queensland District Court or Victorian County Court:
Human Rights Act 2019 (QId) s 52.

317 Brett Young, From Commitment to Culture, Recommendation 33.
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4.6.11 The TLRI recommends that proceedings not be adjourned while notice is given, and that there
be a rebuttable presumption that the costs of the intervention will be borne by the Commission. Given
the benefits of intervention in developing precedents, clarifying interpretations of the law, and
identifying areas for reform, the Tasmanian Human Rights Commission should be adequately resourced
to intervene in any relevant matter. This recommendation builds on Recommendation 23 of the TLRI
2007 Final Report relating to the powers and functions of the Human Rights Commissioner (see
Appendix A).

Recommendation 18 — Notification to Human Rights Commissioner

That parties to Supreme Court proceedings be required to notify the Attorney-General and the
Tasmanian Human Rights Commission where proceedings raise human rights issues.

In proceedings held in the Magistrates Court or Tasmanian Civil and Administrative Tribunal
(‘TasCAT’), the magistrates or Tribunal members (as applicable) should also have discretion to
require parties to notify the Attorney-General and the Tasmanian Human Rights Commission, when
matters raise human rights issues where intervention would be in the interests of justice.

Proceedings should not be adjourned while notice is given, and there should be a rebuttable
presumption that the costs of the intervention will be borne by the Commission.

The Commission should be adequately resourced to intervene in any relevant matter.

Dispute resolution
2007 Final report and subsequent developments

4.6.12 In the 2007 Final Report, the TLRI did not consider the issue of whether the Human Rights
Commissioner should be given a dispute resolution function.

4.6.13 The QId Human Rights Commission’s dispute resolution process has been identified as a
significant feature of Queensland’s human rights framework and encourages both the early resolution
of complaints and a stronger human rights culture within public authorities to avoid complaints being
made. Even where conciliation is unsuccessful, the Commission can make recommendations to the
authority for practice improvements to avoid future complaints.53

4.6.14 The ACT Human Rights Commissioner has powers to resolve disputes in a range of areas, but
no general dispute resolution powers.’'* The Commissioner has called the introduction of a human rights
complaints mechanism ‘the most pressing reform required for the HR Act’.>?° This need for more
accessible remedies was also identified by the Standing Committee on Justice and Community Safety.>?!

4.6.15 This call is echoed in the 2015 Review of the Vic Human Rights Charter:

Drawing on the Ayers and Braithwaite model of the enforcement pyramid (a regulatory
model), I found the Charter is missing key elements of an effective regulatory system.
To address this issue, the Charter should be enhanced to enable the Victorian Equal
Opportunity and Human Rights Commission to offer dispute resolution under the
Charter. ... This enhancement would support the Commission’s facilitative role in the
compliance pyramid and provide a clear path for people to raise concerns with

318 See, for example, Queensland Human Rights Commissioner, Annual Report 2020-21 153-155.
319 See ACT Human Rights Commission, Complaints <https://www.hrc.act.gov.au/complaints>.
320 ACT Human Rights Commission, Annual Report 2019-20 12-13.

321 See discussion at [2.2].
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government if they feel their human rights are not being respected. Flexible alternative
dispute resolution can be particularly effective in delivering access to justice when
disputes arise between government and the community it serves.3??

TLRI current views and recommendations

4.6.16 The TLRI’s view is that a Tasmanian human rights enactment should provide for the Tasmanian
Human Rights Commission to have a dispute resolution function for complaints regarding human rights
contraventions. Further, once a cause of action is with the Supreme Court, the Court should have a
discretion as to whether the dispute resolution is remitted to the Commission or whether it says under
the auspices of the Supreme Court. Based on developments in the Review Period, this recommendation
builds on Recommendation 23 of the TLRI 2007 Final Report relating to the powers and functions of
the Human Rights Commissioner (see Appendix A).

Recommendation 19 — Dispute Resolution

That the Tasmanian human rights enactment provide for the Tasmanian Human Rights Commission
to have a dispute resolution function for complaints regarding human rights contraventions.

Amalgamation with Equal Opportunity Tasmania
TLRI 2007 Final Report and subsequent developments

4.6.17 In its 2007 Final Report, the TLRI cautioned against amalgamating the role of Anti-
Discrimination Commissioner and Human Rights Commissioner on the grounds that each of the
Commissioners had ‘fundamentally different yet necessary roles to play in relation to rights
protection’.’>®* Though recommending a separate office of Human Rights Commissioner, the TLRI
expressed support for the office of the Anti-Discrimination Commission (now Equal Opportunity
Tasmania) and the office of the Human Rights Commission being ‘carried under a single umbrella
organisation’,%*

TLRI’s current views and recommendations

4.6.18 The TLRI’s view remains that the role of the Anti-Discrimination Commissioner and the
Human Rights Commissioner should not be amalgamated. A Tasmanian Human Rights Commissioner
should be appointed independently of the Anti-Discrimination Commissioner. This recommendation is
consistent with Recommendation 23 of the TLRI 2007 Final Report (see Appendix A).

4.6.19 Given the considerable overlap in jurisdictions, there are advantages in bringing both offices

under one umbrella. Accordingly, the TLRI supports the proposal to bring the offices of a Tasmanian
Human Rights Commission and Equal Opportunity Tasmania under one umbrella.

Recommendation 20 — Independent Office

That a Tasmanian Human Rights Commissioner be appointed independently of the Anti-
Discrimination Commissioner.

522 Brett Young, From Commitment to Culture 11 and Recommendation 23.
523 TLRI 2007 Final Report [4.20.18].
524 Ibid [4.20.19].
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4.7 Implementation
TLRI 2007 Final Report and subsequent developments

4.7.1 1In the 2007 Final report, it was recommended that the Charter be phased in over an 18-month
period to enable adequate time for public authorities to undertake education programs with respect to
their human rights obligations, and also to provide sufficient opportunity for the review and adjustment,
if necessary, of existing practices (Recommendation 9).

4.7.2 The Tasmanian Government’s 2010 Directions Paper recommended that implementation of the
Tasmanian human rights enactment be ‘phased in’ over a four-year period to reduce the regulatory
burden.?

TLRI’s current view and recommendations

4.7.3 The TLRI acknowledges the need for a phase-in period and the requirement to allocate
appropriate resources to support the implementation of the human rights enactment. In light of the
proposal for a four-year phase-in, the TLRI has reconsidered its earlier recommendation of 18 months.
Given the considerable experience in other jurisdictions which can be drawn upon, and the existing
institutional structure of Equal Opportunity Tasmania, the TLRI’s view is that implementation should
be expedited over two years.

Recommendation 21 — Implementation

That a phase-in period be created as part of the operation of the Tasmanian human rights enactment.

The phase-in period should be over a two-year period.

525 Tbid 9.
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Appendix A

TLRI 2007 Final Report: Recommendations

Recommendation 1 — Enhanced protection of human rights

The Tasmanian Law Reform Institute recommends that the law be reformed to provide and promote
specific, better and accessible protection for human rights.

Recommendation 2 — A Tasmanian Charter of Human Rights

The Tasmanian Law Reform Institute recommends the enactment of a Tasmanian Charter of Human
Rights.

Recommendation 3 — Form of Tasmanian Charter

o The Institute recommends that a Tasmanian Charter of Human Rights should be enacted as an
ordinary statute.

o The Institute further recommends that prescribed reviews of the Charter should include an
assessment of the success of this model and consideration of whether it should be replaced by an
entrenched model or some other model.

Recommendation 4 — Whose rights should be protected?

o The Tasmanian Law Reform Institute recommends that human rights protections in a Tasmanian
Charter of Human Rights should apply to all people in Tasmania regardless of their status as
Tasmanian citizens and residents. It should also apply to people who are not in Tasmania but who
are affected by Tasmanian laws or decisions of Tasmanian public authorities.

o The Tasmanian Charter should contain express provision to the effect that only human beings
have human rights.

o The Tasmanian Law Reform Institute recommends that corporations as defined by the
Corporations Act 20017 be expressly excluded from any human rights protection measures in
the Tasmanian Charter.

Recommendation 5 — Statement of whom the Charter binds

A Tasmanian Charter of Rights should specify whom it binds.

326 Corporations Act 2001 (Cth) ss 9, 57A.
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Recommendation 6 — Application to Parliament

o A Tasmanian Charter of Human Rights should not disturb the sovereignty of Parliament to enact
laws that balance, limit or abrogate human rights.

o A Tasmanian Charter of Human Rights should, however, bind Parliament when scrutinising Bills
in relation to the production of statements of compatibility and when deciding whether to enact
legislation that overrides or encroaches upon human rights.

o A Tasmanian Charter of Human Rights should also bind Parliament when it is performing non-
legislative functions.

Recommendation 7 — Application to public authorities

o The Tasmanian Law Reform Institute recommends that the Tasmanian Charter of Human Rights
initially should bind only “public authorities’.

o The Institute further recommends that, in prescribed reviews of the Charter, the issue of who
should be bound by the Charter should be revisited and consideration given to extending its
application to private bodies and individuals. A narrowing of its application should not be an
objective of such reviews.

Recommendation 8 — What is a ‘public authority’?

o The definition of ‘public authority’ should include tribunals, the courts, government departments,
public officials, statutory authorities, government business enterprises, State owned companies,
Tasmania Police, local government, Ministers, members of Parliamentary Committees when
acting in an administrative capacity, anyone whom Parliament declares to be a public authority
for the purposes of the Charter and an entity whose functions are or include functions of a public
nature, when it is exercising those functions on behalf of the State or a public authority (whether
under contract or otherwise).

o As a precautionary measure, the Institute suggests that the Charter should specify that if the
extension of the Charter’s obligations to courts and tribunals is judged to be an invalid exercise
of the Tasmanian Parliament’s legislative power, it is the intention of Parliament that the
remainder of the Charter, including its application to other arms of Government, is to continue to
operate.

o Statutory guidance should be provided as to when an entity is performing functions of a public
nature. This guidance should be in the same terms as is provided by s 4(2) of the Victorian
Charter of Human Rights and Responsibilities 2006 but should additionally include a non-
exhaustive list of functions considered to be of a public nature. This list should include: operation
of detention/correctional facilities; provision of essential services, (gas, electricity, water);
provision of emergency services; provision of government controlled health care or medical
services; provision of government educational services; provision of public transport; and
provision of public housing.

o Non-government schools and health services should not initially be included in the definition of
‘public authority’, but in reviews of the Charter consideration should be given to extending the
definition of ‘public authority’ to include private businesses and enterprises that receive public
funding and that carry out functions that have a public benefit, including non-government schools
and private health services.
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o To avoid problems associated with the doctrine of the unity of the common law, and to enable
courts to be bound by a Tasmanian Charter, it should contain explicit provision to the effect that
all non-statutory law, including the substantive and adjectival (procedural) law, is amended by
the Charter so as to conform to human rights as defined and limited in the Charter, and that any
conflict with Charter rights is to be resolved in favour of the Charter.

o If the immediately preceding recommendation is not enacted, courts should, nevertheless, be
included within the definition of ‘public authority’ and be bound by the Charter except and to the
extent that they are exercising their function of developing the common law.

Recommendation 9 — Obligations of public authorities

o All ‘public authorities’ should be required to act in a way that is compatible with human rights
and, when making decisions, to give proper consideration to relevant human rights unless
otherwise required by particular legislation. The approach of the Victorian Charter of Human
Rights and Responsibilities 2006 in this regard could usefully be adopted in a Tasmanian Charter.

o In this context, ‘to act’ should be defined as including ‘failure to act’.

o The operation of the Charter should be phased in over an 18-month period to enable adequate
time for educational programs to be undertaken by public authorities with respect to their human
rights obligations and also to provide sufficient opportunity for the review, and adjustment if
necessary, of existing practices.

Recommendation 10 — Role of Parliament

o Members of Parliament who propose to introduce new legislation should be required to provide
reasoned statements of compatibility to Parliament concerning its compliance with human rights
standards. These statements should address the following issues:

o the purpose of the Bill;
o the proposed legislation’s effect upon any human rights in the Charter;

o any limitation placed upon any human right in the Charter by the Bill, the importance
and purpose of this limitation, the nature and extent of this limitation, the relation
between the limitation and its purpose and whether there is any less restrictive means
to achieve that purpose.

o To encourage a whole of legislature approach to human rights protection, responsibility for the
provision of statements of compatibility should rest with all Members of Parliament who
introduce new legislation.

o Statements of compatibility should accompany all subordinate legislation tabled in Parliament.

o A Parliamentary Joint Standing Committee to be called the Parliamentary Human Rights Scrutiny
Committee should be established and charged with responsibility for:

1. Considering and reporting on the human rights compliance of all Bills and subordinate
legislation and with responsibility for reporting on human rights issues raised by Bills
generally.

2. The Committee may also consider other questions arising under the Tasmanian Charter

that are referred to it by either House of Parliament.
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3. The Committee should be constituted across party lines and consist of members of both
Houses of Parliament. No party should have dominant representation on the Committee.

4. The Committee should also inquire into and report on courts’ declarations of
incompatibility within three months of the declaration being laid before Parliament.

5. The Committee should be adequately resourced and supported so that it can effectively
perform its functions under the Charter.

o Where courts have issued a declaration of incompatibility in respect of legislation the Minister
administering the legislation, having been notified of the declaration by the Registrar of the
Supreme Court, should:

o within six sitting days of receiving the declaration present a copy of it to Parliament;

o within seven days of receiving it refer the declaration to the Parliamentary Human
Rights Scrutiny Committee;

o within six months of receiving the declaration, present a written report to Parliament,
responding to the declaration. This report should also be provided to the Parliamentary
Human Rights Scrutiny Committee.

o Parliament should respond to courts’ declarations of incompatibility within seven months of their
being tabled in Parliament by amending, repealing or explicitly confirming the legislation.

o If Parliament does not amend, repeal or confirm the legislation within seven months after the
tabling of a declaration of incompatibility, the legislation should, as at the date of the expiration
of the seven-month period, be inoperative to the extent of its incompatibility with the Charter.
The effect of this should be the same as a partial or, where relevant, total repeal of the legislation
and its inoperability should not be retrospective.

o Where Parliament wishes to confirm the legislation it should enact an override clause in the
legislation.

o Override clauses should be enacted only in response to courts’ declarations of incompatibility.
There should be no provision for Parliament to enact override legislation/clauses in other
situations. Enactment of override clauses should be subject to other strict limitations:

o Non-derogable rights should be excluded from their operation.
o The power to enact override declarations should be confined to exceptional circumstances.

o The Minister who administers the legislation should set down in a statement of
incompatibility to Parliament the ‘exceptional circumstances’ that justify the enactment of
the override clause.

o Legislation containing an override clause should lapse after two years unless Parliament
reconfirms its continued operation. All subsequent renewals of the legislation should
operate for only 2 years.

o Subsequent renewal of override legislation must be subject to the same limitations and
procedures as the original enactment.
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Recommendation 11 — Role of the courts

O

O

Subject to the requirement to interpret statutory provisions consistently with their purpose, all
Tasmanian courts and tribunals should be required to interpret all Tasmanian laws, including
statutory provisions, as far as it is possible to do so in a way that is compatible with human rights.

Provision should be included in a Tasmanian Charter for international human rights law and the
judgments of foreign and international courts and tribunals relevant to human rights to be
considered by Tasmanian courts when interpreting human rights.

Recommendation 12 — Declarations of incompatibility

88

O

Where the Tasmanian Supreme Court is satisfied that an Act or part of an Act cannot be
interpreted in a way that complies with Charter rights, it should have the power to make a
declaration of incompatibility in respect of that legislation.

Only the Tasmanian Supreme Court should have power to make declarations of incompatibility.

Where a question relating to the human rights compatibility of legislation arises in the
Magistrates’ Courts or in Tribunal proceedings, it should be referred as a question of law to the
Supreme Court and the Magistrate or Tribunal should have the power to defer the final
determination of the case until the Supreme Court has determined the issue.

Where the Tasmanian Supreme Court finds that subordinate legislation is not compatible with
Charter rights it should have the power to declare the subordinate legislation to be invalid and
inoperative unless the applicable primary legislation expressly authorises the subordinate
legislation to breach Charter rights. In such a case the Supreme Court should have the power to
make a declaration of incompatibility in respect of it.

Where a declaration of invalidity is made in respect of subordinate legislation its operation should
cease, but not retrospectively, and it should no longer be enforceable.

Where a declaration of incompatibility is made in respect of subordinate legislation the same
processes involved in invoking a Government response to declarations about primary legislation
should apply.

The Supreme Court should not make a declaration of incompatibility in respect of primary or
subordinate legislation or an order invalidating subordinate legislation unless satisfied that the
Tasmanian Attorney General and the Tasmanian Human Rights Commissioner have been given
notice that the Court is considering making such an order.

Where a court makes a declaration of incompatibility or an order invalidating subordinate
legislation the Registrar of the Supreme Court should provide a copy of the order to the Attorney
General and to the Minister administering the legislation within seven days.

In periodic reviews of the Charter the Tasmanian Government should assess the extent to which
it has generated a genuinely responsive dialogue about human rights between the different arms
of Government. If it is found that Parliament does not respond to what the courts say, then
consideration should be given to enabling courts to invalidate legislation that does not comply
with Charter rights.
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Recommendation 13 — Role of the Executive

o The Tasmanian Law Reform Institute recognises the central role that the Executive arm of
Government plays in the protection and enhancement of human rights. It also recognises the
benefits of encouraging a whole of government approach to human rights protection.
Accordingly, it recommends that the preparation of statements of compatibility should be
undertaken by those government departments that will have responsibility for implementing and
administering the new legislation and not by a single government department or unit within
government. It also recommends that preparation of responses to courts’ declarations of
incompatibility should rest with those departments responsible for administering the legislation
in question.

o The Tasmanian Law Reform Institute recommends that processes be developed to ensure that all
policy formulation is undertaken in a manner that takes account of human rights. Accordingly,
the Institute recommends that Human Rights Impact Statements be prepared in relation to all
policy and legislation proposals and that these statements be provided to Cabinet to ensure that
the Government is aware of the human rights implications of all new proposals.

o The Institute recommends that all government departments be encouraged to develop human
rights action plans referenced against legislation, policy administration and service delivery.
Preparation of these plans should be the responsibility of each individual department. The extent
to which such plans have been developed and implemented should be considered in the periodic
reviews of the Charter’s operation. If it is clear after the second review of the Charter that no
action has been taken in this regard, then consideration should be given to including the
requirement for such plans in the Charter.

o All Tasmanian Government departments should include detailed advice in their annual reports
about what they have done to comply with human rights under the Charter.

Recommendation 14 — Limitations on rights

o Subject to the principle that the right to freedom from torture and cruel, inhuman or degrading
treatment or punishment, the right not to be held in slavery, freedom from genocide, freedom
from retrospective criminal punishment and the right to be recognised as a person before the law
are non-derogable rights, the Tasmanian Charter should state that the rights it protects may be
subject only to such reasonable limits as can be demonstrably justified in a free and democratic
society based on human dignity, equality and freedom, and taking into account all relevant factors
including:

o the nature of the right; and

o the importance of the purpose of the limitation; and

o the nature and extent of the limitation; and

o the relationship between the limitation and its purpose; and

o any less restrictive means reasonably available to achieve the purpose that the limitation
seeks to achieve.

o The rights set out in the Tasmanian Charter should not be subject to inbuilt specific limitations,
qualifications or caveats. In translating rights in International and other Australian human rights
instruments to the Tasmanian context, any specific limitations they contain should be removed
as set out at para [4.14.25].

o Freedom from torture and cruel, inhuman or degrading treatment or punishment, the right not to
be held in slavery, freedom from genocide, freedom from retrospective criminal punishment and
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the right to be recognised as a person before the law should be explicitly excluded from the
operation of the Tasmanian Charter’s reasonable limits clause and from Parliamentary override
provisions.

The immunity of freedom from torture and cruel, inhuman or degrading treatment or punishment,
the right not to be held in slavery, freedom from genocide, freedom from retrospective criminal
punishment and the right to be recognised as a person before the law to legislative override or
limitation should be entrenched in the Charter. Their limitation or override should only be able
to be effected with the agreement of the Tasmanian people to be ascertained by referendum.

The courts should have the power to invalidate legislation that is inconsistent with freedom from
torture and cruel, inhuman or degrading treatment or punishment, the right not to be held in
slavery, freedom from genocide, freedom from retrospective criminal punishment and the right
to be recognised as a person before the law.

Recommendation 15 — What rights?

o The Tasmanian Law Reform Institute recommends that the Tasmanian Charter of Human Rights

should protect economic, social and cultural rights as well as civil and political rights.

o If the Tasmanian Charter only covers civil and political rights, then the Tasmanian Law Reform

Institute recommends that in prescribed reviews of the Charter further consideration should be
given to the inclusion of economic, social and cultural rights.

Recommendation 16 — Specific rights

90

o The rights in the Tasmanian Charter of Human Rights should be modelled on the International

Covenant on Civil and Political Rights and the International Covenant on Economic, Social and
Cultural Rights subject to the modifications recommended at paras [4.14.22]-[4.14.25] and
[4.16.4]-[4.16.58] and in Recommendation 17.

o The specific rights that the Tasmanian Law Reform Institute recommends for inclusion in the

Tasmanian Charter are:

o The right to life;

o The protection of the family and children;

o Theright to liberty and security of the person;

o The right to humane treatment when detained;

o The right to a fair hearing;

o Theright of children to special treatment in the criminal justice process;
o The right to compensation for wrongful conviction;

o The right not to be tried or punished for conduct that was not a criminal offence when
it was engaged in (freedom from retrospective criminal punishment);

o The right not to be imprisoned for a contractual debt;
o The right to privacy and reputation;

o Freedom of movement;

o Freedom of conscience, thought, religion and belief;

o Freedom of expression;
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o O O O O O O O

O

Freedom of association and peaceful assembly and the right to form and join trade
unions;

The right to vote and to participate in public life;

The right to self-determination;

The right to recognition as a person before the law;

The right to equality before the law and to equal protection of the law;

Freedom from discrimination;

The right of ethnic, religious and linguistic minorities to enjoy their own culture;

The right of Indigenous Tasmanians to maintain their distinctive identity, culture,
kinship ties and spiritual, material and economic relationship with the land;

The right not to be subject to torture or cruel, inhuman or degrading treatment or
punishment;

Freedom from slavery and forced work;

The right to work and just conditions of work;

The right of children not to be exploited economically or socially;

The right to adequate food, clothing and housing;

The right to the highest attainable standard of physical and mental health;
The right to education;

The right not to be deprived of property except on just terms;

The right to a safe environment and to the protection of the environment from pollution
and ecological degradation;

Freedom from genocide.

Rights whose protection constitutionally falls outside the jurisdiction of the State Government are:

(0]

o

(0]

The right to social security;
The right to marry;

The right of foreign nationals not to be expelled from Australia without due process;

o The right to leave and re-enter Australia.

The Tasmanian Law Reform Institute recommends that these rights not be included in a Tasmanian

Charter.

Recommendation 17 — Dealing with particular rights

The following rights should be dealt with in a Tasmanian Charter of Human Rights as follows:

o The provision enacting the right to life should specify that every person has the right to life and
the right not to be deprived of life and that this right applies to a person from the time of birth.

o The provision relating to freedom from discrimination should conform to s 16 of the Anti-
Discrimination Act (Tas) and specify as prohibited grounds of discrimination the matters listed
in that section. A possible formulation is set out at para [4.16.14]. This provision should also state
that measures taken for the purpose of assisting or advancing persons or groups of persons
disadvantaged because of discrimination do not constitute discrimination.
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The right of children to special protection by reason of being children and to be free from
economic and social exploitation should be enacted as specified in para [4.16.35]. The distinct
rights of children in the criminal justice process as set out at para [4.16.35] should be included in
the Tasmanian Charter.

Property rights should be protected by a provision that states that every person has a right not to
be deprived of his or her property except on fair and just terms. This right must be expressed in
general terms to ensure that it covers deprivations of property by any means and also deprivations
of all forms of property including realty, intellectual property and all other forms of personal

property.

The right to a fair hearing should be expressed broadly to encompass the rights of all participants
in the process and should state that everyone has the right to have criminal charges, and rights
and obligations recognised by law, decided by a competent, independent and impartial court,
tribunal or administrative decision-making body after a fair and public hearing.

There should be provision that everyone charged with a criminal offence shall have the right to
be presumed innocent until proven guilty beyond reasonable doubt. The rights of an accused
person in criminal trials should include the right to examine or have examined all the evidence
against him or her and to adduce evidence on his or her own behalf. This right should not be
limited to the examination of witnesses.

The right to silence and the right not to incriminate oneself should be protected at the pre-trial as
well as at the trial stages of the criminal justice process. A recommended formulation is set out
at para [4.16.31].

The right to self-determination modelled on clause 12 of the ACT Bill of Rights Consultation
Committee’s draft Human Rights Bill appended to the Committee’s Report, Towards an ACT
Human Rights Act should be enacted in the Tasmanian Charter.

A provision protecting the cultural rights of Indigenous Tasmanians and other minority cultural
groups modelled on s 19 of the Victorian Charter should be included in the Tasmanian Charter.

The right to a clean and safe environment and to the protection of the environment from pollution
and ecological degradation modelled on s 24 of the South African Bill of Rights should be enacted
in the Tasmanian Charter.

Other civil and political rights and economic, social and cultural rights listed in Recommendation
16 should be included and modified and adapted to the Tasmanian context as recommended at
para [4.14.25].

Recommendation 18 — Responsibilities
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o It is not necessary to include in a Tasmanian Charter separate provisions relating to

responsibilities.

o It is not necessary to include the word ‘responsibilities’ in the proposed title of the Tasmanian

Charter.

o The preamble of a Tasmanian Charter should set down the principles on which it is founded

including the principle that human beings are the holders of rights and that they have the duty to
promote and uphold the rights of all other human beings.
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Recommendation 19 — Enforcement

O

The Tasmanian Charter of Human Rights should contain express provision that where a public
authority has acted in a way or proposes to act in a way that is made unlawful by the Charter, a
person who is or would be the victim of that unlawful act may bring proceedings against the
authority in the Supreme Court of Tasmania or may rely on the Charter rights in any legal
proceedings.

The Tasmanian Charter should state that the Supreme Court may grant such remedy or relief or
make such order as it considers just and appropriate in the circumstances in relation to any act or
proposed act of a public authority which it finds is or would be unlawful under the Tasmanian
Charter.

Recommendation 20 — Review of the Charter

O

The Tasmanian Law Reform Institute recommends that the operation of the Tasmanian Charter
be comprehensively reviewed after four and eight years from the date of its commencement.

The review should be conducted by an independent body such as the proposed Office of the
Tasmanian Human Rights Commissioner and should involve public consultation.

The review should assess the following matters:

o Whether the model implemented, (for example, the ‘dialogue model’), is operating to
protect human rights and whether it should be amended to enact a different model, (for
example, an entrenched model), to strengthen the protection of human rights;

o Whether additional rights should be included in the Charter;

o Whether the Charter is fostering the development of a culture of human rights
awareness across government and in the community;

o Whether the different arms of government are implementing and applying the Charter
effectively and whether changes need to be made to improve compliance with the
Charter;

o Where the enacted Charter differs from the recommendations made in this report, or

where an incremental approach has been adopted in respect of rights protection,
whether the full recommendations in this report should be introduced and/or what
further steps should be taken to achieve the progressive realisation of rights protection;

o If a ‘dialogue model’ is enacted, the extent to which the Parliament and executive
respond to declarations made by the courts;

o Whether the definition of ‘public authority’ should include private businesses and
enterprises that receive public funding and that carry out functions that have a public
benefit including non-government schools and private health services;

o Whether the Charter should bind not only public authorities but all citizens and entities
in the community.
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Recommendation 21 — Education programs

The Tasmanian government should implement and support the following education programs:

O

Those working for public authorities (government departments, the police, local government and
any other body falling within the definition of ‘public authority’ under the Charter) should have
access to human rights training and education;

Judges, magistrates and members of tribunals should have access to human rights training and
education programs;

Members of Parliament and their staff should have access to human rights education programs
and to programs relating specifically to the operation of the Charter within the legislative sphere;

Members of the legal profession should have access to human rights education as part of the
continuing education programs conducted within the profession;

Education programs and strategies should be developed for the community, schools, businesses
and community based organisations.

Recommendation 22 — Human rights unit

A Department of Justice Human Rights Unit should be created with responsibility for:

O

O

Guiding public authorities in the implementation of the Charter;
Conducting human rights training programs for public authorities;

Assisting the design and implementation of protocols within public authorities to facilitate
compliance with the Charter in their decision-making and conduct;

Devising or revising documentation relevant to the provision of advice to Ministers, Parliament
and Cabinet on the human rights implications of policy and other proposals;

Provision of advice and assistance in the preparation of Statements of Compatibility to
accompany new legislation;

Provision of advice in the preparation of documentation for Cabinet relating to the human rights
compatibility of proposed policy.

Recommendation 23 — Human Rights Commissioner

The independent office of Tasmanian Human Rights Commissioner should be established under the
Tasmanian Charter of Human Rights. The Commissioner should have the following powers and
functions:

O

O
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To provide education about human rights;

To monitor human rights protection under the Charter and advise the government on the operation
of the Charter;

To promote public awareness and understanding of and compliance with the Charter;

To intervene as amicus curiae or be joined as a party in any proceedings, (court or tribunal),
involving interpretation of the Charter;

To promote awareness and understanding of the Charter across all arms of government;
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o To present an annual report to the Attorney General (which should then be tabled in Parliament)
which examines the operation of the Charter, all declarations of incompatibility made by the
courts and all override declarations made by Parliament;

o To assist the Attorney General in reviews of the Charter;

o To examine the effect of statutory provisions and the common law on human rights and report to
the Attorney General on the results of that examination;

o To review the programs and practices of public authorities to determine their compatibility with
human rights;

o To make submissions to the Parliamentary Human Rights Scrutiny Committee about the human
rights implications of new Bills;

To undertake research that promotes the objectives of the Charter.
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Appendix B

Rights protected in each jurisdiction with a human rights

enactment
. . TLRI
Rights ACT Vic Qld Recommendations
International Covenant on Civil and Political Rights (‘1CCPR’) rights
The right to life s9 s9 s 16 4
The protection of the v
family and children sl s 17 s 26
The right j[O liberty 18 $2] $29 v
and security
The right to humane
treatment when s 19 s22 s 30 v
detained
Thepghttoafalr $21 s 24 $31 v
hearing
The rights of
children in the 520 523 $33 v
criminal justice
process
The right t(.) s 25 (not s 32 (not
compensation for ss 22-23 . . v
. compensation) | compensation)

wrongful conviction
Freedom from
retrospective s 25 s27 s 35 v
criminal punishment
The right not to be
punished more than s 24 s 26 s34 v
once
The right to. privacy s 12 s 13 $ 25 v
and reputation
Freedom of <13 s12 $19 v
movement
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. . TLRI
Rights ACT Vi Qld Recommendations
Freedom of
conscience, thought, s 14 s 14 s 20 v
religion and belief
Freedom of 516 515 521 v
expression
Freedom of
association and s 15 s 16 s22 v
peaceful assembly
The right to vote and
to participate in s 17 s 18 s23 4
public life
The right tg self- « M « v
determination
The right to
recognition and v
equality before the 58 s8 s 135
law
Freedom from $8 s8 515 v
discrimination
Cultural rights — <27 <19 <27 v
general
v
‘The right of
Cultural rights — Indigenous Tasmanians
Aboriginal and to maintain their
Torres Strait s 27 s 19 s 28 distinctive identity,
Islander culture, kinship ties and
spiritual, material and
economic relationship
with the land’
The right not to be
subject to torture or
cruel, inhuman or s 10 s 10 s17 4
degrading treatment
or punishment
Freedom from
slavery and forced s 26 s 1l s 18 v
work
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. ) TLRI
Rights ACT Vic Qld Recommendations
The right not to be
deprived of property x s 20 s 24 v
except on just terms
Freedom from « < « v
genocide

International Covenant on Economic, Social and Cultural Rights (‘1CESCR’) rights

The right to the
highest attainable
standard of physical
and mental health

Right to health
services s 37

The right to
adequate food,
clothing and housing

The right to
education

s27A

s 36

The right to work
and just conditions
of work

s27B

Right to form and
join trade unions

s27B

s 16

s22

The right of children
not to be exploited
economically or
socially

Other rights

The right to a safe
environment and
protection of the
environment from
pollution and
ecological
degradation
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Appendix C

Organisations/individuals who provided advice to the TLRI
during this Review

Name Position Organisation/Individuals Privacy
Preference
D Education Policy | Tasmanian Council for Social Service Publi
unn Officer (‘TasCOSS) UbHe
. Tasmanian Human Rights Act Campaign .
Griggs Spokesperson Committee (‘THRACC”) Public
Ventkataraman | Vice-President Cl.V%l L iberties Australia Tasmanian Public
Division
Webb MLC Independent Member for Nelson Public
i inci Tenants’ Union Tasmania
Bartl Act.m.g Principal Public
Solicitor
Bartl Policy Officer Community Legal Centres Tasmania Public
Croome President Equality Tasmania Public
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