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1. Introduction 
This submission by Live and Die Well aims to provide a critique of the End-of-Life Choices (Voluntary 

Assisted Dying) Bill 2020 for the University of Tasmania Independent Review of the Bill.  

The submission looks primarily at how well the Bill seeks to protect the vulnerable. The submission 

illustrates how the Bill does not achieve its second objective to prevent people from unwittingly or 

unwillingly ending their life.  

The submission also looks at some other problems with the drafting of particular clauses. 

2. Protecting and preventing persons from having their lives ended 

unwittingly or unwillingly 
Live and Die Well supports the finding of the Tasmanian Parliament’s 1998 inquiry into Euthanasia 

that “the legalisation of voluntary euthanasia would pose a serious threat to the more vulnerable 

members of society and that the obligation of the state to protect all its members equally outweighs 

the individual’s freedom to choose voluntary euthanasia.”1 We support the second Objective of the 

End-of-Life Choices (Voluntary Assisted Dying) Bill 2020 that attempts to provide some protection for 

the vulnerable in Clause 3, Paragraph (1), part (b) which aims: “to ensure that the process provided 

for the exercise of that choice protects and prevents persons from having their lives ended 

unwittingly or unwillingly;”. However, the legal framework that is created by this Bill is inadequate to 

meet this objective due to: a number of deficiencies in the PMP/CMP-person relationship, 

information gaps that arise from the potential exclusion of family, carers, GPs and other health care 

professionals, situational crime factors and limited oversight by the Commission on the process. 

2.1. Deficiencies in the PMP/CMP-person relationship 
There are a number of deficiencies that can emerge in the PMP/CMP-person relationship that is 

facilitated by the Bill that could contribute to a person dying unwittingly or unwillingly. 

In early September 2020, the Premier released a document that contained four pages of feedback 

from Government Departments compiling their preliminary analysis of the draft Bill. Two key areas 

that concerned me about this analysis were: the potential for medical errors to be made concerning 

the relevant medical condition and the assessment of decision-making capacity. The potential for 

medical errors, in terms of misdiagnosis and inaccurate prognosis, to have a direct impact on 

whether the person has a relevant medical condition which is a key part of the eligibility criteria 

outlined in Clause 6 the Bill. 

Diagnostic inaccuracy 
The impact of diagnostic inaccuracy can be highlighted by reviewing a few case studies from around 

the world. 

In April 2013, Italian Magistrate Pietro D’Amico ended his life in a Swiss assisted suicide clinic based 

on the diagnosis of two doctors that he had a terminal illness. An autopsy revealed that he was not 

suffering from a life-threatening illness at the time of his death.2  

                                                           
1 Community Development Committee Report on the Need for Voluntary Euthanasia, Report No. 6, Tasmanian 
Parliament, 1998, Finding 10, pg 7. 
2 https://www.thelocal.it/20130711/medical-error-led-to-italians-assisted-suicide 
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In 2002, Australian euthanasia activist, Nancy Crick, committed suicide by taking a dose of Nembutal 

with the help of Dr Philip Nitschke. A post mortem examination revealed that her body was free of 

cancer at the time of her death.3 

In these two cases, diagnostic errors had a critical impact on a person’s choice to end their life 

through assisted suicide. The practice of conducting an autopsy for people who have died from 

either assisted suicide or euthanasia is not common in other jurisdictions accept for Switzerland. This 

practice would help to identify the rate of misdiagnosis arising from the process. It would also help 

to identify the physiological factors that caused the person’s death and whether they were likely to 

have felt pain as they were dying.4 

Errors concerning a cancer diagnosis in the following two cases could have caused these patients to 

request death by assisted suicide or euthanasia if it was legally available.  

In 2017, a Kansas man, Pasquale Fatino, received a diagnosis of terminal lung cancer from three GPs 

from the same practice. This diagnosis had a detrimental impact on the mental health of himself and 

his family. Thankfully Pasquale went to see a local cancer specialist who conducted a biopsy and 

diagnosed him with a non-terminal condition that was easily treatable.5 

In 1997, two brothers who practised as GPs in Sydney were ordered to pay substantial damages to a 

Maxwell Husband who they diagnosed with terminal cancer, with only 12 months to live, when in 

fact he was perfectly healthy. The incorrect diagnosis had a negative psychological impact on Mr 

Husband who even considered euthanasia during this time.6 

In both of these cases, the person got erroneous second or even a third opinion from GPs who were 

based in the same medical practice. In Mr Fatino’s case it was not until he got an independent 

opinion from a specialist that he got the correct diagnosis. 

Medical errors in diagnosis can have major consequences for a person’s physical and mental health. 

According to Professor Ian Scott from the University of Queensland, based on recent research he 

had published in the Medical Journal of Australia, 1 in 7 medical diagnoses in Australia are incorrect.7 

This figure has been found in other studies. 

Research has also shown that getting a second opinion by a specialist can significantly change the 

original diagnosis. An extensive 2017 study showed that a second opinion by a specialist led to 20% 

of the original diagnoses being significantly changed while only 12% of the original diagnoses were 

not changed.8 

This research highlights that a second opinion from a specialist makes a material difference to a 

diagnosis made by less qualified health professionals. Victoria has a requirement that at least one of 

the two doctors involved in the assessment process to access assisted suicide be a specialist. This 

requirement is not in this Bill. 

                                                           
3 https://www.theage.com.au/national/nancy-crick-didnt-know-she-was-cancer-free-son-20020525-
gdu8ma.html 
4 https://www.npr.org/2020/09/21/793177589/gasping-for-air-autopsies-reveal-troubling-effects-of-lethal-
injection 
5 https://www.kansascity.com/news/business/health-care/article216764080.html 
6 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1173295/ 
7 https://www.uq.edu.au/news/article/2020/09/one-seven-medical-diagnosis-incorrect 
8 https://pubmed.ncbi.nlm.nih.gov/28374457/ 



3 
 

Second opinions have been found to improve the accuracy of diagnosis but they are not infallible. 

While second opinions might give people confidence in terms of their actual state of health there is 

no guarantee that this is foolproof. According to US medical diagnostic expert, Dr Mark Graber, 

“literature on patient-initiated second opinions is limited, and the accuracy of the second opinion 

through follow-up is generally unknown,”.9 

Another factor that causes potential inaccuracies in medical diagnosis is the lack of physical 

examination. Medical research studies have found that neglecting to perform a physical examination 

on a person can significantly impact the accuracy of a diagnosis. Varghese et.al. performed a study of 

208 cases and found that 63% of cases of misdiagnosis where caused by the lack of a physical 

examination.10  

The Bill does not mandate that either the PMP or the CMP perform a physical examination. Clause 

44 does allow for the CMP to perform an examination on the person but this is not mandatory. 

Furthermore, the Bill allows for all the interactions, accept for the first consultation, between the 

PMP and the CMP and the person to be conducted over an audio-visual link. The use of telemedicine 

in the context of this Bill reduces the likelihood that proper physical examination will occurs and 

consequently heightens the risk of a misdiagnosis. 

The AHP should also be required to perform a physical examination to triple check the assessment of 

the PMP and the CMP. 

In summary, medical diagnostic errors are very likely to lead to a cohort of people accessing assisted 

suicide or euthanasia to end their life when in fact they are not suffering from a relevant medical 

condition. There is no requirement in this Bill to get a second opinion from an independent doctor 

let along a specialist with relevant knowledge of their condition to reduce but not completely 

eliminate this significant risk as required in Victoria. 

Prognosis predictions are difficult to make accurately.  
Another aspect of the inadequacies of the PMP/CMP-person relationship is the inaccuracy of 

prognosis predictions. It is almost universally acknowledged by doctors that giving a prognosis to a 

patient is fraught with difficulty. It is concerning that a critical part of establishing that a person has a 

relevant medical condition is that they are likely to live for less than 6 months (or 12 months in the 

case of neurodegenerative diseases) even though it is far from being an objective judgement. 

A number of well known people have outlived their original prognosis. 

Media personality Clive James, was diagnosed with leukaemia, kidney failure and lung disease in 

2010 and was not given long to live. He told the BBC in June 2012 that: “I’m getting near the end. I’m 

a man who is approaching his terminus,". He was still alive in 2016 when he started taking an 

experimental drug that gave him an extra lease of life. He did not waste this extra time and used it to 

read extensively and write poetry and books. The extra time also gave him a chance to reflect as 

indicated by him comments to the media that, "One of the reasons I’m grateful for this extra time is 

that I’ve been able to think about my real life, my track record and bring it to some sort of conclusion 

and be grateful that I’m a better man than before I got sick."11 He was able to continue writing books 

                                                           
9 https://pubmed.ncbi.nlm.nih.gov/24797646/ 
10 https://pubmed.ncbi.nlm.nih.gov/26144103/ 
11 https://www.dailymail.co.uk/home/event/article-3703021/Clive-James-regret-illness-plans-spend-final-
days-binging-box-sets.html 
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until a month before his death. He passed away in November 2019 almost 10 years after a terminal 

diagnosis.12 

Professor Jane Plant, a leading geochemistry at Imperial College London, underwent several 

operations, many radiotherapy treatments and multiple rounds of chemotherapy, but in 1993 her 

breast cancer returned for the fifth time.13 The first doctor she spoke to about her health was 

circumspect about her chances but another doctor speculated that she could have only a few 

months left. She lived a further 23 years continuing to work and also write books about her 

experience with cancer. She was awarded an Order of the British Empire medal in 1997 for services 

to the earth sciences.  

American palaeontologist, Stephen Jay Gould, was diagnosed with an abdominal mesothelioma at 

the age of 40 that was likely to have developed from exposure to asbestos. He faced a median 

survival of eight months. He went on to have surgery and experimental chemotherapy and 2 years 

later he had recovered his health. At this point he wrote a seminal article about his thoughts on the 

concept of prognosis entitled “The median isn’t the message”.14 In this article he highlighted that a 

prognosis is a statistical construct and a person’s prognosis is usually expressed as a median based 

on historical statistical data for the underlying condition. Hence he saw that a prognosis was 

essentially a time period in which 50% of the people who had the condition tend to die in. But what 

gave him hope after his initial diagnosis is that he saw that 50% of people outlive their prognosis and 

that the survival curve is right skewed or in other words it has a long tail. People can live 10, 20 or 

even 30 years longer than their prognosis. Stephen died 20 years after his first terminal diagnosis 

from lung cancer, unrelated to his original mesothelioma.15 

These three personal stories show the risks in using a prognosis test for access to assisted suicide or 

euthanasia. Data from jurisdictions where assisted suicide is legal that use a 6 month prognosis also 

shows that a significant percentage of people outlive their prognosis. 

The US state of Oregon legalised assisted suicide in the 1997 and the Death with Dignity Act came 

into operation in 1998. The Act requires that a person is eligible for assisted suicide if they have a 

prognosis of 6 months or less. Each year they produce a statistical report16 that includes a figure that 

records the largest time to death based on the time from the first request to the time of death. Over 

the last two decades this number has varied from 329 to 1503 days (that is a bit over 4 years). In five 

of the years since 2000 this figure was 2 years or greater. 

The US state of Washington legalised assisted suicide in 2009. Their annual data17 has an extra figure 

that records the number of people who have lived longer than 25 weeks since their first request. 

This figure has varied each year between 5% and 17% of the total amount of people who die using a 

lethal dose. A total of 167 people since 2009 have died outside the 6 months period from their first 

request and that constitutes 11.5% of the total amount of people who have committed assisted 

suicide. The annual reports show that three years over the last decade have had a person die over 

two years after since their first request with the maximum in 2012 of someone dying almost 3 years 

since their first request.  

                                                           
12 https://www.mirror.co.uk/3am/celebrity-news/clive-james-embarrassed-alive-after-20974086 
13 https://www.theguardian.com/lifeandstyle/2015/jun/02/doctors-predict-patient-die-prognosis-wrong 
14 https://journalofethics.ama-assn.org/article/median-isnt-message/2013-01 
15 https://www.theguardian.com/lifeandstyle/2015/jun/02/doctors-predict-patient-die-prognosis-wrong 
16https://www.oregon.gov/oha/PH/PROVIDERPARTNERRESOURCES/EVALUATIONRESEARCH/DEATHWITHDIGN
ITYACT/Pages/ar-index.aspx 
17 https://www.doh.wa.gov/YouandYourFamily/IllnessandDisease/DeathwithDignityAct/DeathwithDignityData 
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A point that needs to be highlighted about these numbers is that they most probably would have 

been higher as some people who took their lethal dose less than 6 months after their first request 

would also have outlived their prognosis.  

The difficulty in making an accurate prognosis has been highlighted in Australia Commission on 

Safety and Quality in Health Care National Consensus Statement: essential elements for safe and 

high-quality end-of-life care that notes that “Predicting prognosis and the timing of dying can be 

difficult. For some patients, it may be difficult to distinguish clinical deterioration that is reversible 

from deterioration that is irreversible and part of the normal dying process. In such cases, it may be 

appropriate to consider a trial of treatment for a defined period to assess reversibility of a patient’s 

deterioration.”18 

People may unwittingly choose to access assisted suicide or euthanasia based on an inaccurate 

prognosis. When a doctor tells a patient that they have less than 6 months to live, the psychological 

impact can be major. The normal decision-making processes can be disrupted while people are 

dealing with the shock of receiving such news. It is not compassionate or safe to contribute to a life 

and death decision when the prognosis accuracy is currently so uncertain that it can only be a best 

guess.  

Decision Making Capacity 
Accurately assessing a person’s decision-making capacity is critical to assessing whether they are 

choosing assisted suicide or euthanasia in a fully rational manner.  

The Bill requires a person’s decision-making capacity to be determined at least five times by 

different health professionals during the assessment process. On three separate occasions a tick box 

on a voluntary assisted dying form will need to be marked by the PMP, the CMP and the AHP. It is 

only theoretical that if a person does not have decision-making capacity at any of these stages then 

their request for death cannot be progressed unless it can be established that this capacity has been 

restored. Each of the doctors may have only met the patient on the occasion of the ‘tick box’ 

exercise. Therefore no patient history may be known to them. Even for an operation, a medical 

referral outlining a patient’s history is supplied to a surgeon. For an action that is going to conclude a 

person’s existence, there is a lesser burden of proof. 

The Bill contains a clause concerning the presumption of decision-making capacity in Clause 12 

subsection (2) that states that: “For the purposes of subsection (1) – (a) a person is to be taken to 

have decision-making capacity in relation to a decision unless there is evidence to the contrary;”. This 

particular subsection has the impact that on the occasions that a person’s decision-making capacity 

is assessed, there is no mandatory requirement to consult a psychiatrist or an appropriate specialist 

to assess the person’s decision-making capacity or even to speak with their treating GP or specialist. 

While the presumption of capacity is a reasonable principle for relatively healthy people to make 

decisions about their health care, it is a completely different story for many people who have serious 

illnesses for whom demoralisation, depression and feeling a burden are significant. Their decision-

making capacity should not be assumed especially when they may be making life and death 

decisions. According to Dr Chris Nickson an Intensivist and ECMO specialist at the Alfred ICU, the 

                                                           
18 https://www.safetyandquality.gov.au/sites/default/files/migrated/National-Consensus-Statement-Essential-
Elements-forsafe-high-quality-end-of-life-care.pdf, page 17. 

https://www.safetyandquality.gov.au/sites/default/files/migrated/National-Consensus-Statement-Essential-Elements-forsafe-high-quality-end-of-life-care.pdf
https://www.safetyandquality.gov.au/sites/default/files/migrated/National-Consensus-Statement-Essential-Elements-forsafe-high-quality-end-of-life-care.pdf
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more serious the decision to be made, the greater the care needed to ensure that capacity can be 

assumed.19 

A range of studies have shown that patients who lack decision-making capacity can often go 

undetected by their GPs in a primary health setting or by health care professionals in a hospital or 

hospice setting. This lack of capacity can arise from early stage dementia, mild cognitive impairment 

(MCI), age related deterioration of the pre-frontal cortex, chronic pain and psychiatric conditions 

such as depression, anxiety or demoralisation. 

These studies have discovered: 

- 28% of hospital inpatients lacked the necessary capacity for medical treatment.20 

- Up to 60% of people with mild to moderate cognitive impairment are undiagnosed.2122 

- Patients with mild cognitive impairment demonstrate significant impairments in relation to 

capacity to consent.23 

- 54% of a group of people who were receiving palliative care had significant cognitive 

impairment that was previously undetected.24  

- 85% of terminally ill cancer patients had impaired capacity based on a standard test while 

only 33% were rated by physicians as being impaired.25 Hence 52% of patients with impaired 

capacity where missed by physicians. 

- An Australian study found that there is a lack of a uniform approach to determining capacity 

and this is a significant challenge in a rural hospital setting. To effectively safeguard people's 

rights, robust, valid and reliable objective measures to decision-making capacity assessment 

are required.26 

In the context of MCI, one study27 has found that 77% of hospital patients over the age of 60 were 

detected to be cognitively impaired using one of two cognitive screening tests whereas staff 

physicians only detected 57% of this impaired cohort and staff nurses detected 83% of this impaired 

cohort. This study highlights that assuming decision-making capacity based standard interactions 

between healthcare professionals and their patients is problematic and is prone to error. 

These findings indicate that the approach proposed in the Bill to decision-making capacity 

assessment is completely inadequate to reliably detect whether people who are experiencing 

varying degrees of cognitive impairment.  

Assessment of mental health 
The incidence of depression and a recently recognised psychiatric condition known as 

demoralisation is a major co-morbidity that can accompany terminal diseases such as cancer. 

Depression and demoralisation can impact a person’s decision-making capacity, the freedom of their 

                                                           
19 https://litfl.com/capacity-and-competence/  
20 http://imj.ie/mental-incapacity-for-treatment-decisions-where-do-doctors-stand/  
21 https://litfl.com/capacity-and-competence/ ,  
22 https://bmcgeriatr.biomedcentral.com/articles/10.1186/1471-2318-12-47  
23 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2676965/  
24 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3309124/  
25 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6345171/  
26 https://onlinelibrary.wiley.com/doi/abs/10.1111/ajr.12592  
27 https://bmcgeriatr.biomedcentral.com/articles/10.1186/1471-2318-12-47 

https://litfl.com/capacity-and-competence/
http://imj.ie/mental-incapacity-for-treatment-decisions-where-do-doctors-stand/
https://litfl.com/capacity-and-competence/
https://bmcgeriatr.biomedcentral.com/articles/10.1186/1471-2318-12-47
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2676965/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3309124/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6345171/
https://onlinelibrary.wiley.com/doi/abs/10.1111/ajr.12592
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choices and also contribute to suicidal ideation.282930 Consequently, the mental health of people 

making requests for death needs to be taken seriously.  

Studies have found that GPs do not detect depression in around 50% of cases31. Furthermore, 

depression diagnosis is particularly low for older adults.32 Demoralisation is harder to detect than 

depression as the symptoms are different and less commonly encountered. One study of 1102 

cancer patients identified that 73% had moderate level of demoralisation with 60% of this cohort 

not experiencing depression.33 Other studies have found that the risk of suicide is higher when a 

patient is experiencing high levels of demoralisation in combination with depression or another 

psychiatric condition.3435 These findings highlights the need for appropriate psychological tools to be 

used in the assessment process to recognise the symptoms of demoralisation. Expertise in 

conducting these psychological tests is not strong at the primary health level. Psycho-oncological 

professionals are more skilled in the diagnosis and treatment of demoralisation.36 

It is of particular concern that the lack of detection of mental illnesses will compromise efforts by 

PMPs, CMPs and AHPs to properly assess decision-making capacity. It is also concerning, given the 

gravity of the situation being considered, what impact audio-visual consultations will have on this 

process. During COVID restrictions, the public were warned that telehealth for any consultation 

other than the more mundane and routine conditions was less than ideal but a necessary precaution 

during COVID times. This Bill is definitely not about ‘mundane or routine’ conditions. 

There is strong evidence that the incidence of depression is not detected by doctors involved in the 

assessment process for assisted suicide or euthanasia.  

Case study from Oregon 

In 2008, Professor Ganzini from the Department of Psychiatry at the Oregon Health and Science 

University published a study37 that showed that 3 of the 18 (or 17%) in the study cohort that died by 

consuming a lethal dose were depressed. None of those three received any assessment from a 

mental health professional despite their being an option for this in the Oregon Act. The study 

suggests that in some cases depression is missed or overlooked by the assessing doctors. 

Case study from the Northern Territory 

A Lancet study38, co-authored by Dr Philip Nietschke, looked into 7 people who either died under or 

where attempting to access the Northern Territory’s Rights of the Terminally Ill Act 1995. Four out of 

the 7 has symptoms of depression. The Act specifically required a psychiatrist to confirm that 

patients were not suffering from a treatable clinical depression. The study found that some of the 

seven withheld information from the consultation with the psychiatrist as they saw this requirement 

as another hurdle to get through. The study questioned whether a psychiatrist could form a proper 

therapeutic relationship in one session to be able to make a proper assessment of the person. The 

                                                           
28 https://link.springer.com/article/10.1186/1472-6939-14-54 
29 https://bmcmedethics.biomedcentral.com/articles/10.1186/1472-6939-14-54 
30 https://www.jstor.org/stable/3528690?origin=crossref&seq=1 
31 https://ps.psychiatryonline.org/doi/full/10.1176/appi.ps.201600096 
32 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6541426/ 
33 https://pubmed.ncbi.nlm.nih.gov/21592722/ 
34 https://journals.lww.com/jonmd/Abstract/2019/05000/Relationship_of_Suicidal_Ideation_With.3.aspx 
35 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6571661/ 
36 https://www.mja.com.au/journal/2013/199/6/depression-and-cancer 
37 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2562435/ 
38 https://pubmed.ncbi.nlm.nih.gov/9798585/ 
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study cited another study that found that only 6% of psychiatrists in Oregon, USA thought that they 

could make a competent assessment of whether a person was depressed from one consultation.39  

These case studies highlight the need to properly screen people for depression and other mental 

illnesses. In the case of Oregon and other US and Australian jurisdictions that have replicated this 

legal model, psychiatric assessment is only an optional requirement. In Oregon only 4% of those 

people who have been approved for assisted suicide where sent for psychiatric assessment. 

Washington’s data shows a similar picture. These number seem significantly low compared to the 

incidence of the symptoms of mental illness seem in both of these case studies. Other research 

indicates that up to 50% of people with terminal illnesses and a desire for a hastened death can 

experience mental health issues.40 41 This critical step cannot be an optional one and the Lancet 

article suggest that it can’t be performed in a single session. 

GPs lack knowledge about palliative care and treatment options 
The Bill assumes that a PMP has appropriate expertise to present to the person the relevant 

information about their relevant medical condition, potential treatments and options for palliative 

care as outlined in Clause 24 of the Bill. The relevant information in relation to palliative care is an 

important factor for the person in determining how their physical and mental pain could be 

alleviated. However a 2017 national survey found that 75% of Australian GPs do not have a strong 

understanding of palliative care.42 Hence it is unlikely that an important parameter of choice for 

people considering assisted suicide or euthanasia will not be provided by a PMP with the 

appropriate expertise. 

In most jurisdictions that have legalized assisted suicide or euthanasia, the majority of people that 

access the law are diagnosed with some form of cancer. Due to the significant funding of cancer 

research, the field is constantly progressing and developing new treatment options for various types 

of cancers. It is therefore hard for a doctor who is not an oncologist to keep up with these advances 

in treatment options. So PMPs who are not oncologists are at a significant disadvantage in being 

able to give people the most up to date version of the relevant information to help them make an 

informed decision. This disadvantage would be remedied if the Bill required that the PMP be a 

specialist in a college that was most relevant to the relevant medical condition that the person was 

experiencing. 

Person withholding of information from PMP/CMP 
Another inadequacy in the PMP/CMP-person relationship concerns that possibility that the person 

may not fully disclose all the material information that the PMP/CMP needs to know to determine 

the eligibility of the person. This withholding of information could concern the relevant medical 

condition, the level of suffering the person is experiencing, their decision-making capacity or the 

level of voluntariness that they are entering into the process with. 

A 2019 study by Gurmankin Levy et al that examined patient nondisclosures of 4510 US adults found 

that clinicians do not receive information from at least 40% of patients facing potentially life-

                                                           
39 https://pubmed.ncbi.nlm.nih.gov/8890683/ 
40 https://pubmed.ncbi.nlm.nih.gov/7625468/ 
41 https://pubmed.ncbi.nlm.nih.gov/3946656/ 
42 Research into awareness, attitudes and provision of best practice advance care planning, palliative care and 
end of life care within general practice, Department of Health 
https://www.health.gov.au/sites/default/files/gp-best-practice-research-project.docx 
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threatening situations (depression, suicidality, abuse, or sexual assault).43 Of these four categories of 

imminent threats, three are highly relevant to the assessment of the eligibility criteria.  

The Lancet study of the Northern Territory legislation referred to above also highlighted evidence of 

nondisclosure of previous mental health issues. The study suggested that the people who were 

trying to gain access to the euthanasia law saw each step in the process as a series of stage gates 

that they sought to qualify for and they were inclined to withhold information that might risk their 

exclusion from the process. 

In the context of elder abuse, it is not uncommon for instances of abuse to be unreported. Older 

people are reticent to report elder abuse if it is being perpetrated by a spouse, de-facto partner or a 

child.44 The likelihood for this kind of abuse to be disclosed to a PMP/CMP in the context of an audio-

visual link is also questionable given that elderly people are more likely to find these types of 

consultations more stressful. 

Internalised Ageism 
A recent Yale paper45 identified three components of ageism: 

• age discrimination: detrimental treatment of older persons;  

• negative age stereotypes: beliefs about older persons in general; and  

• negative self-perceptions of aging: beliefs held by older persons about their own aging. 

This study was groundbreaking in its novel review of 13,691 research papers from all over the world 

that revealed that ageism was prevalent in all three components across the globe. The negative self -

perceptions of aging held by the elderly are also known as internalized ageism.  

There are a few studies that have looked into the link between internalized ageism and assisted 

suicide/euthanasia. One of them by Lapierre et al found that: 

“research confirmed the hypothesis that internalized ageism would be 

positively associated with the wish for PAS. A negative attitude toward old age 

significantly contributed to the endorsement of PAS for oneself, even when 

sociodemographic variables, religiosity and death anxiety were controlled for. 

This result supports qualitative studies that found that healthy older adults who 

supported EU or PAS considered these end-of-life practices as a way to avoid 

anticipated dependency and becoming a burden to their family or society. ”46 

Carolien et al has also investigated this area, highlighting the impact of internalised ageism as a 

factor in influencing the choice for assisted suicide or euthanasia: 

“Governments’ initiatives to ensure that older people receive better care, seem 

to conflict with sentiments expressed by other government departments, who 

refer to the “burden of ageing” when debating the affordability of pensions and 

emphasize the need for older people to remain independent, due to spiralling 

care costs. These societal discourses convey conflicting views about the value of 

                                                           
43 https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2747759?resultClick=1 
44 https://link.springer.com/article/10.1007/s10896-019-00084-w 
45 E-Shien Chang et al, Global reach of ageism on older persons’ health: A systematic review, PLOS One, January 
15, 2020. 
46 Lapierre, S.; Castelli Dransart, D.A.; St-Amant, K.; Dubuc, G.; Houle, M.; Lacerte, M.-M.; Maggiori, C. Religiosity and the Wish of Older 

Adults for Physician-Assisted Suicide. Religions 2018, 9, 66. 
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older people, and appear to have been (unconsciously) internalized (Hausman, 

2004) by participants, with EU/AS [euthanasia/assisted suicide] then 

considered as a way of avoiding growing old, receiving poor quality care, and 

becoming a burden to others and society. Foucault argued that when people 

internalize discourses and behave accordingly, this is the most economical and 

efficient way of control. This self-surveillance leads to self-regulated abstention 

from costly health care at the end of life, and choosing a premature moment of 

death would be an effective way to control rising health and care costs (Prado, 

2003). The danger of the “slippery slope” therefore might not lie in “rapacious” 

relatives, or “rogue” physicians, but in pervasive, negative societal discourses 

that have developed regarding older people.”47 

The area of internalized ageism is a new area of research. The existence of effective screening tool to 

identify if a person is experiencing a lack of voluntariness due to internalized ageism is in an early 

stage of development. However, it is important that in Tasmania, that has the oldest population of 

any state in Australia, this issue is taken seriously. 

2.2. Information gaps that arise from the potential exclusion of family, carers, 

GPs and other health care professionals 
While there are circumstances in which family/carers and GPs/other healthcare professional will be 

involved in the dialogue occurring between the PMP/CMP-person, these interactions are not 

guaranteed by the structure of the legal framework in this Bill. 

The PMP and the CMP may consult the person’s GP or other health professionals familiar with the 

person’s medical history, but they may not. Furthermore, the person may withhold contact 

information for some of the healthcare professionals that they have consulted in the past. While 

some may argue that this is within the realm of patient autonomy, the process is ultimately granting 

healthcare professionals and others involved in the process, immunity from prosecution. Hence 

there should be limits to what patient autonomy can exclude from the process. 

There is a clause in the Bill that allows for a family or a carer from being informed that the person is 

seeking to end their life by assisted suicide or euthanasia. 

Clause 28 deal with a provision for a member of the person’s family to be informed that the person 

is seeking to access assisted suicide or euthanasia. However, this provision is only operative if the 

person gives consent.  

Clause 31 excludes the family from being part of the process for witnessing a second request. While 

this would provide some protection against elder abuse it also represents another step in which the 

family might find out about what the person is seeking. 

Clause 138 deals with what is recorded on a person’s death certificate. This certificate will not record 

that the person died by suicide. It is likely that the death certificate will record that the person died 

from their relevant medical condition. This clause may also prevent the family from finding out that 

they person access the law. 

The fact that these two groups of people can be excluded from the process outlined in this Bill have 

an impact on how well the Commission can play its role in providing protection for the vulnerable. 

                                                           
47 Carolien P. T. Lamers and Rebecca R. Williams, Older People’s Discourses About Euthanasia and Assisted 

Suicide: A Foucauldian Exploration, Gerontologist, 2016, Vol. 56, No. 6, 1079. 
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2.3. Limited oversight by the Commission on the process 
The Commissioner, in the context of approving a prescription to a poison substance, is primarily 

concerned with the documented dialogue between the PMP/CMP and the person concerned. This 

dialogue is depicted by the yellow rectangular box at the top of Figure 1. There is currently no 

provision within the Bill to confirm that what gets presented to the Commission in this documented 

dialogue is the full picture of the person’s physical and mental health, decision making capacity or 

voluntariness as discussed in the previous section about the inadequacies of the PMP/CMP-person 

relationship. There is no requirement for the person’s GP/healthcare professionals or family to be 

consulted as outlined in the previous section. This incomplete picture in turn limits the ability of the 

Commission to fully perform its role in terms of its ability: 

• to refuse, approve or disapprove authorisations for VAD Substance prescriptions as covered 

in Clause 67-69: in Clause 68 (1) (b) the Commission has the power to refuse to issue an 

authorisation in the case when “the Commission suspects that the requirements of this Act 

have not been met in relation to the person.” For the Commission to have this suspicion 

they would need to either receive information from a family member/carer/GP or other 

healthcare professional who knows the person who might have information that presents 

the case in a different light. When these people can be excluded from the process it reduces 

the ability of the Commission to refuse authorisation when something illegal is occurring, 

• to conduct Reviews of Decisions in cases in which people are unwittingly or unwillingly in 

the process of ending their life as covered in Clause 94 – 105: the possible exclusion of 

family and GPs from having knowledge of this process limits any valid complaints from 

being made to correct any bad decisions that have been made in the process and 

• its regulatory functions as covered in Clause 120-122: The Commission has regulatory 

functions but it cannot be guaranteed to get all the evidence that it needs with the person 

potentially being dead, there are no guarantees that the family or GPs know anything about 

the process as there is no provision in the Bill to require them to be informed. Furthermore 

Clause 138 ensures that the death certificate will not record that the death was a suicide. 

Hence the family or GP may never know about the VAD process. 
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Figure 1 

2.4. Situational Crime Factors 
There are situational crime factors surrounding the contact person that is required by clause 85 for 

people who select the private self-administration option. The contact person will have knowledge of 

where the VAD substance will be stored in the person’s residence. So, they will have a potential 

method to bring about the person’s death without their consent. 

There is no requirement in the Bill that excludes someone from being a contact person if they will 

directly or indirectly benefit from the person’s death. Hence, they will potentially have a motive to 

commit a criminal act. 
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The lack of any compulsory screening of potential contact person’s through the Working with 

Vulnerable Person’s system or for a criminal history also exposes the person to risk. 

In summary, the Bill does not protect the person from choosing a contact person who might have a 

prior history of abusive and or criminal behavior, a motive to hasten the person’s death and a 

relatively easily accessible method located within the person’s home to end their life that will most 

probably not be investigated by police or a coroner. 

Another issue is that the Bill does not require that the mental health of the contact person be 

reviewed. They will have access to a poison that can cause a rapid death. The suicide rate of 

veterinarian is the highest for any profession as they have ready access to pentobarbital.48 

3. Other Concerns about the End-of-Life Choices Bill  

3.1. Clause 3 
For some Tasmanians it may be easier to be assisted die prematurely than to be assisted to live. In 

Clause 3, paragraph (2), part (i) there is a principle that people should have equal access to assisted 

suicide or euthanasia irrespective of where they live. However, this principle of equal access is not 

applied to medical treatment or palliative care services. Clause 3, paragraph (2), part (h) does 

identify the need for genuine choices for people who want to access these health services but the 

standard of equal access is not afforded to these health services. Hence the parameters of choice 

will vary depending on where a person lives while assisted suicide/euthanasia will be highly 

accessible. While Clause 3, paragraph (2), part (a) specifies that all human life has equal value, not all 

Tasmanians will have an equal choice especially those who are living with disabilities or terminal 

illnesses outside of Hobart and Launceston.  

3.2. Clause 17 
Clause 17 deals with a restriction in the ability of health professionals to initiate discussions with a 

person in relation to assisted suicide or euthanasia. Subsection (2) and (3) allow medical 

practitioners and registered health practitioners an exemption from this provision if they inform the 

person about their treatment and palliative care options. However, given the complex nature of 

potential treatments for cancer or neurodegenerative conditions and the option for palliative care it 

is unlikely that most registered health practitioners would have enough expertise in this area. Hence, 

they should not be encouraged to initiate conversations on this topic. 

3.3. Clause 88 
Does a registered nurse who is an AHP have the training and or authority to administer another 

poison (approved or not) or help a person who wants to be revived? A recent study by Zworth et al 

details how AHPs in other jurisdictions deal with deaths that are taking too long.49 The main strategy 

used is for neuromuscular blockers (NMBs) to be used to accelerate the person’s death. NMBs are 

used commonly in anaesthetics. Their administration is normally guided by medical devices that can 

help monitor the patient to guide dosage level. The knowledge of their use is quite specialised. Do 

register nurse have adequate training in this area? 

Clause 88(b) requires that the AHP to take action to preserve the life of the person in the event that 

there are complications. One of the main complications that arise from the ingestion of barbiturates 

                                                           
48 https://news.vin.com/default.aspx?pid=210&Id=9717454 
49 Zworth M, Saleh C, Ball I, et al. Provision of medical assistance in dying: a scoping review. BMJ Open 
2020;10:e036054. doi:10.1136/ bmjopen-2019-036054 
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that would be part of the self-administration process is pulmonary edema5051. Pulmonary edema is a 

serious health condition that will require high level of first aid skills and require rapid hospitalisation 

and intensive care attention. The likelihood that a registered nurse could deal with this situation at a 

person’s home is questionable. 

3.4. Clause 91 and 130 
If person who has a private self-administration certificate and a supply of the poison but dies of 

natural causes, there is nothing within the Bill to require the contact person to return the batch of 

poison. This eventuality is concerning considering the issues discussed in the Situational Crime 

Factors section included above. 

Another concern is what happens if people outlive their 6 month or 12 month prognosis? Clause 91 

subsection (3) is unclear about the next step. Does the person have to return their poison if their 

self-administration certificate expires? Or do they have to take the poison in the presence of the 

AHP? What if the person has moved interstate and is not contactable? Are there any restrictions in 

taking the poison substance interstate?  

Will the person need to go back to the procedure outlined in clause 82 in the event that the self-

administration time has expired? Shouldn’t the provisions in Clause 78 – 81 be repeated if it has 
52been either 6 or 12 months since the person was supplied with poison substance? Should the 

relevant medical condition be checked also? The eligibility process may have occurred in fairly quick 

time (eg 1 week) and the person’s health condition may have significantly improved in the interim. 

3.5. Use of Audio-visual communication links 
Apart from issues surrounding the negative impact that audio-visual communication links will have 

on the assessment of the eligibility criteria as mentioned above there also remains an issue about 

the legality of this practice. 

The Victorian Voluntary Assisted Dying Review Board released its Report of Operations for January – 

June 2020 on 1/9/20. The report drew considerable attention to the issue of the legality of using 

telehealth to provide access to assisted suicide. The report highlighted that “due to sections 474.29A 

and 474.29B of the Commonwealth Criminal Code 1995 as amended by the Criminal Code 

Amendment (Suicide Related Material Offences) Act 2005, it is an offence to use a carriage service 

(such as telephone or telehealth) for suicide-related material, which may include voluntary assisted 

dying. This places medical practitioners at risk of prosecution.”  

Federal Attorney General, Christian Porter, in comments to The Age53 on Tuesday said that "Advice 

to the Commonwealth officials at the time indicated that it was a requirement of the Victorian 

legislation that consultations occur in person and so there seems no conflict with Commonwealth 

offences relating to inciting or instructing suicide online,". This Bill explicitly promotes the option for 

doctors/pharmacists to use an audio-visual link for consultations in clauses 27, 34, 48, 56 and 71. 

Consequently the proposed new Tasmanian laws would place medical practitioners and pharmacists 

at risk of prosecution. 

                                                           
50 https://journals.sagepub.com/doi/pdf/10.1177/000331976401501005 
51 https://www.npr.org/2020/09/21/793177589/gasping-for-air-autopsies-reveal-troubling-effects-of-lethal-
injection 
52 https://www.bettersafercare.vic.gov.au/sites/default/files/2020-
08/VADRB_Report%20of%20operations%20August%202020%20FINAL_0.pdf 
53 https://www.theage.com.au/national/victoria/euthanasia-laws-used-by-124-terminally-ill-victorians-to-end-
their-lives-20200901-p55rav.html 

https://journals.sagepub.com/doi/pdf/10.1177/000331976401501005
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